
CONSERVATION EASEMENT MONITORING FUNDING AGREEMENT 
Between Santa Clara Valley Water District  
and the Land Trust of Santa Clara Valley 

for the Lake Silveira Compensatory Mitigation Preserve 

This Conservation Easement Monitoring Funding Agreement ("Agreement") is entered into 
as of this _____ day of May 2019 ("Agreement Effective Date"), between Santa Clara 
Valley Water District, a special district organized and existing under the laws of the State 
of California, hereinafter referred to as "Valley Water" and the Land Trust of Santa Clara 
Valley, a California non-profit corporation, hereinafter referred to as "Land Trust", and 
together referred to as "Parties" and individually as "Party". 

RECITALS 

A. Whereas, Valley Water is the owner in fee of the approximately 52.9-acre property of
unimproved land encompassing a section of Llagas Creek from approximately 185 feet
upstream of Olive Avenue downstream to Monterey Road within the southern limits of the
City of Morgan Hill, within the County of Santa Clara, California (hereinafter referred to as
the "Property").  The Property is depicted in Exhibit-1 of this Agreement.

B. Whereas, on May ___, 2019, Valley Water granted the Land Trust a 15.99± acre
Conservation Easement (“Conservation Easement”) all within the Property (hereinafter
referred to as the "CE Property") for the purpose of ensuring that the CE Property will be
retained forever in its natural, restored, or enhanced condition and to prevent any use of
the CE Property that will impair or interfere with its conservation values. A true and
accurate copy of the Conservation Easement (Deed #                ) is attached hereto as
Exhibit-2.

C. Whereas the monitoring and reporting on the CE Property is subject to the terms of both
the Conservation Easement Deed and the Lake Silveira Compensatory Mitigation
Preserve Management Plan (hereinafter referred to as the "Management Plan"), dated
February 2019, which is incorporated by reference as if fully set forth herein.  A true and
accurate copy of the Management Plan is attached hereto as Exhibit-3.

D. Whereas the purposes of the Conservation Easement are to ensure that the CE Property
will be retained forever in its natural, restored, or enhanced condition as contemplated by
the Management Plan, and to prevent any use of the CE Property that will impair or
interfere with its conservation values in perpetuity.

E. Whereas, the purpose of the Management Plan is to ensure the CE Property is properly
monitored, maintained, and managed in a manner that preserves its conservation values
in perpetuity consistent with the Conservation Easement and Valley Water’s mitigation
goals.

F. Whereas, under its terms, the Management Plan may be amended from time to time in
accordance with the terms and conditions of this Agreement.

G. Whereas, the Valley Water ("Grantor") is responsible for funding the perpetual
management, maintenance, and monitoring of the CE Property and is designated as the
Land Owner responsible to perform the tasks of the Land Owner pursuant to the
Management Plan and the Grantor’s duties listed in the Conservation Easement.
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H. Whereas, Valley Water or its’ authorized agent is designated as the Land Manager ("Land
Manager") and is designated as the Land manager responsible to perform the tasks of the
Land Manager pursuant to the Management Plan.

I. Whereas, the Land Trust ("Grantee"), in accordance with the Conservation Easement, is
responsible to perform the tasks of the Conservation Easement Holder pursuant to the
Management Plan and the Grantee’s duties listed in the Conservation Easement.

J. Whereas, given the expense associated with performance of the Grantee’s duties in the
Conservation Easement and Conservation Easement Holder’s responsibilities under the
Management Plan, the Land Trust receipt of funding from Valley Water for performance of
these duties serves as consideration for its agreement to be the Conservation Easement
Holder.

K. Whereas, the Land Trust agrees to be the Grantee of the Conservation Easement and
agrees the performance of tasks required pursuant to the Management Plan serves as
consideration for Valley Water’s payments under this Agreement.

NOW THEREFORE, Valley Water and Land Trust agree to the foregoing and as follows: 

1. Term.  The term of this Agreement shall commence on the Agreement Effective Date
and continue so long as Land Trust continues to hold title to the Conservation Easement.
Land Trust shall be the sole beneficiary to this Agreement and this Agreement shall not
be transferable to any third-party unless prior approval is obtained from Valley Water and
the U.S. Army Corps of Engineers – San Francisco District Regulatory Branch.

2. Compensation. The Parties agree that Land Trust has incurred $24,500 in set-up costs
related to entry into this Agreement.  Land Trust agrees that $350,000 constitutes the
present-value of the Valley Water’s funding requirements, in perpetuity, to the Land Trust
as the designated CE Holder in accordance with the Conservation Easement and
Management Plan, and for all other duties and obligations required of Land Trust under
the Conservation Easement, the Management Plan, and this Agreement, and that this
amount shall constitute full and final consideration for Land Trust’s perpetual obligations
under this Agreement. Valley Water and Land Trust therefore agree that $350,000
($24,500 + $325,500) shall constitute full and final consideration from Valley Water to
Land Trust under this Agreement. Valley Water’s payment of $350,000 to Land Trust
shall be made within 60 calendar days following execution of this Agreement.

Grantor shall also pay all costs of escrow and recording fees incurred in this transaction
including documentary stamp tax, if required by law, and title insurance policy expenses.

3. Conservation Easement Monitoring and Reporting Tasks.  The Conservation
Easement Holder tasks are set forth in sections 6.0, 8.0 and Appendix D of the
Management Plan.  Collectively, these are referred to as the "CE Holder Monitoring and
Reporting Tasks".  During the term of this Agreement, the Land Trust shall perform all of
the CE Holder Monitoring and Reporting Tasks, pursuant to the Management Plan.

4. Grantee’s duties.  Section 4 of the Conservation Easement separately requires the Land
Trust to perform specified duties set forth therein (“Grantee’s Duties”).

Attachment 2 
Page 2 of 89



5. Valley Water’s Mitigation and Monitoring Plan Annual Monitoring Report Review 
for Year 1 through Year 10 following construction completion of the Lake Silveira 
Compensatory Mitigation Preserve. To offset unavoidable adverse impacts to 
wetlands and streams authorized by Clean Water Act § 404 permit, Valley Water 
prepared a 10-year mitigation and monitoring plan (MMP), approved by the Regulatory 
Agencies, for compensatory mitigation for the Upper Llagas Creek Project (Project). The 
overall objective of this MMP is to ensure that there will be no net loss of wetland or 
riparian function and values resulting from either direct, indirect and/or cumulative 
impacts associated with construction of the Project.  The second objective of this MMP 
is to demonstrate that functions and values have improved post-construction for habitat 
impacted by construction of the Project.  The MMP requires annual monitoring with 
established success criteria for the created wetlands and stream restoration. To keep the 
Land Trust apprised of monitoring results and adaptive management changes which may 
occur during this 10-year establishment/MMP period for the compensatory mitigation at 
Lake Silveira, the Land Trust will review and provide comment on the annual monitoring 
draft report consistent with the terms and conditions of the Project’s Regulatory Agency’s 
permits. Following review and comment of the annual monitoring report, an annual site 
visit will commence with representatives from Land Trust and Valley Water at the Lake 
Silveira Compensatory Mitigation Preserve to discuss the monitoring results and any 
potential changes promulgated by adaptive management. Valley Water will disseminate 
the final annual report to Land Trust after all resource agencies comments and changes 
have been incorporated. Please note this MMP pertains to all compensatory mitigation 
for the Project, however, Valley Water is requesting that the Land Trust limit their 
comments and review to the Lake Silveira Compensatory Mitigation Preserve. The 
compensation set forth in paragraph 2 above, includes all consideration for CE Holder 
Tasks during year 1 through year 10 following construction completion of the Lake 
Silveira Compensatory Mitigation Preserve pursuant to the Management Plan.  During 
this ten-year period, Valley Water shall be responsible for implementation of Valley 
Water’s MMP. 
 

6. Monitoring and Reporting Beginning Year 11 following construction completion of 
the Lake Silveira Compensatory Mitigation Preserve and completion by Valley 
Water of their MMP. Prior to year 10 of Valley Water’s MMP, Valley Water and Land 
Trust agree to meet to review, discuss, and confirm the Land Trust (CE Holder) 
Monitoring and Reporting Tasks from Year 11 in perpetuity pursuant to the Management 
Plan. The compensation set forth in paragraph 2, above, includes all consideration for 
Grantee’s Duties and CE Holder Monitoring and Reporting Tasks from Year 11 in 
perpetuity pursuant to the Management Plan. The Land Trust agrees that the 
compensation set forth in paragraph 2, above, shall constitute full consideration for its 
performance of the Grantee’s Duties and CE Holder Monitoring and Reporting Tasks 
from Year 11, in perpetuity. 
 

7. Non-performance. If the Land Trust does not perform any of its obligations under this 
Agreement or the Management Plan or Conservation Easement (the terms of which are 
incorporated by reference into this Agreement), Valley Water may give written notice to 
the Land Trust for non-performance and demand full performance within 60 calendar 
days. If performance is not satisfactorily completed within 60 calendar days after 
service of written notice by Valley Water, Valley Water may elect to, at its sole 
discretion: 1) seek specific performance through a court of competent jurisdiction; 2) 
attempt to mediate with the Land Trust; 3) attempt to find an alternative holder of the 
Conservation Easement in accordance with Reversion clause of the Conservation 
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Easement Deed; or 4) to seek any other remedies available to it as a matter of law. 
 

8. Enforcement and Remedies.  All costs incurred in enforcing the terms of this 
Agreement, including, but not limited to, costs of suit and reasonable attorneys' fees, shall 
be borne by the breaching party to the extent that a breach of this Agreement is 
determined to have occurred by a court of law or where the non-breaching party is 
deemed to be the "prevailing party" in an action by a court of law. 
 

9. Termination of Agreement.  This Agreement shall terminate automatically when the 
Land Trust is no longer the holder of title to the Conservation Easement or when Land 
Trust files for bankruptcy. Upon termination of this Agreement, Land Trust shall be 
obligated to refund $325,500 to Valley Water within 60 calendar days of termination of 
this Agreement.  Land Trust shall not be entitled to any additional credit or off-set for 
services previously performed since the $325,500 portion of the payment in section 2 is 
intended to secure annual monitoring and reporting responsibilities and services pursuant 
to the Management Plan, in perpetuity. 

 
10. Notices. Any and all notices required to be given hereunder will be deemed to have been 

delivered upon deposit in the United States mail, postage prepaid, addressed to either of 
the parties at the address hereinafter specified or as later amended by either party in 
writing: 

  
 Land Trust:    Valley Water: 
 Land Trust of Santa Clara Valley   Valley Water    
    605 Tennant Ave.     5750 Almaden Expressway 
 Morgan Hill, CA. 95037   San Jose, CA 95118 
  Attention: Executive Director  Attention: Clerk of the Board  

 
11. Release.  The Land Trust releases Valley Water from any and all liability which may arise 

out of the performance of this Agreement by the Land Trust or its agents excepting such 
liability arising out of the negligence or willful misconduct by Valley Water or its agents.  

 
12. Choice of Law.  This Agreement is governed by California law. 

 
13. Jurisdiction.  Jurisdiction for any action brought to enforce the terms of this agreement 

shall be in the Santa Clara County Superior Court or the U.S. District Court, Northern 
District of California, San Jose Division.  

 
14. Amendments.  This Agreement may not be modified or amended except in writing 

signed by both parties which has been approved by the U.S. Army Corps of Engineers. 
 

15. Compliance with Laws.  Each party must, in all activities undertaken pursuant to this 
Agreement, comply and cause its contractors, agents and employees to comply with all 
applicable federal, state and local laws, statutes, orders, ordinances, rules, and 
regulations. 

 
16. Entire Agreement.  This Agreement, together with all exhibits attached hereto, 

constitutes the entire agreement between the parties with respect to consideration for the 
Land Trust’s assumption of the CE holder responsibilities, Grantee’s duties and CE 
Monitoring and Reporting Tasks, and it supersedes all prior written or oral understandings.  
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17. Severability.  If any provisions of this Agreement shall be invalid or unenforceable, the 
remainder of this Agreement shall not be affected thereby. 
 

18. Cooperative Drafting.  This Agreement has been drafted through a cooperative effort 
and both parties have had an opportunity to have this Agreement reviewed and revised 
by legal counsel.  No party shall be considered the drafter of this Agreement, and no 
presumption or rule that an ambiguity shall be considered against the party drafting the 
clause shall apply to the interpretation or enforcement of this Agreement. 

 
 

WITNESS THE EXECUTION HEREOF, effective on the Agreement Effective Date hereinabove 
set forth. 
 
"LAND TRUST":     "VALLEY WATER": 
 
THE LAND TRUST OF SANTA CLARA VALLEY, VALLEY WATER,  
a California nonprofit corporation   a California Special District 
 
 
 
By: __________________________   By:       
   Norma J. Camacho, Chief Executive Officer 
 
       
             
         
Approved as to form:     Approved as to form: 
 
 
 
              
       Brian C. Hopper,  
       Senior Assistant Counsel              
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Exhibit 1
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Exhibit 2
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Exhibit 3
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