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1 Introduction 

This Program Final Environmental Impact Report (Final EIR) has been prepared on behalf of the 
City of Milpitas (City) in accordance with the California Environmental Quality Act (CEQA). The 
City is the lead agency responsible for ensuring that the proposed Milpitas Transit Area Specific Plan 
(“the Plan”) complies with CEQA.  

This Final EIR, which includes the Draft EIR, Comments on and Responses to Comments on the 
Draft EIR, and minor corrections and clarifications to the Draft EIR, is intended to disclose to City 
decision-makers, responsible agencies, and organizations, and the general public, the potential 
impacts of implementing the Plan. This program level analysis addresses potential impacts of 
activities associated with implementation of the Plan, which are described in Chapter 2, Project 
Description, of the Draft EIR. 

This Final EIR, which has been prepared in compliance with the California Environmental Quality 
Act (CEQA), responds to comments addressing the Draft EIR. The Final EIR is intended to aid the 
City as it considers adoption of the Plan.  This Response Addendum, combined with the Draft EIR, 
constitutes the Final EIR on the project. This Final EIR amends and incorporates by reference the 
Draft EIR, which is available as a separately bound document from the City of Milpitas Planning 
Department, 455 E. Calaveras Boulevard, in Milpitas. 

The primary purpose of this Final EIR is to revise and refine the environmental analysis and 
mitigation measures in the Draft EIR in response to comments received during the 45-day public 
review period. The review period for the Draft EIR (State Clearinghouse No. 2006032091) was from 
November 7, to December 21, 2007.  

The proposed Plan is largely self-mitigating; however, several impacts classified as significant and 
unavoidable have been identified in the Draft EIR in the issue areas of  transportation, schools, and 
air quality, for which there are no feasible mitigation options to reduce them to levels that are less 
than significant. Other potentially significant impacts can be avoided or reduced to levels that are not 
significant through implementation of the policies or mitigation measures identified in the Draft EIR.   

After issuance of this Final EIR and the 10-day review period mandated by CEQA guidelines, the City 
will hold public hearings to certify this EIR and to consider adoption of the proposed Plan. The City 
will determine the adequacy of this Final EIR, and, if determined adequate, will make findings and 
certify the document as compliant with CEQA.   

Copies of the Final EIR have been mailed to agencies and other parties that received the Draft EIR or 
have requested the Final EIR. The Final EIR is also available at the City of Milpitas, Planning 
Department, 455 E. Calaveras Boulevard, in Milpitas and has been posted on the City’s website— 
which can be found at: www.ci.milpitas.ca.gov.  
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2 Comments on the Draft EIR and 
Responses  

2.1 COMMENTS 

Fifteen sets of written comments were received on the Draft EIR by the close of the 45-day comment 
period on December 21, 2007. Comments on the Draft EIR were received from the agencies and 
individuals listed in Table 2-1.  Copies of the comment letters are included in this chapter in Section 
2.2. Section 2.2 also provides a copy of the State Clearinghouse letter which acknowledges compliance 
with State Clearinghouse review requirements for draft environmental documents, pursuant to 
CEQA. 

Table 2-1 Comment Letters Received on Draft EIR 

Comment Set Commenting Agency or Individual Date 

State Agencies 

1. Department of Transportation (Caltrans) December 19, 2007 

2. Public Utilities Commission December 18, 2007 

Regional Agencies 

3. Bay Area Air Quality Management District  December 20, 2007 

 Local Agencies 

4. County of Santa Clara December 5, 2007 

5. City of San Jose December 21, 2005 

Districts and Authorities 

6. Berryessa Union School District December 21, 2007 

7. Milpitas Unified School District December 20, 2007 

8. Santa Clara Valley Water District December 21, 2007 

9. Santa Clara Valley Transportation Authority December 21, 2007 

Individuals 

10. Berg & Berg Enterprises, Inc. December 21, 2007 

11. DART Transportation Services December 20, 2007 

12. Milpitas Station, LLC December 19, 2007 

13. Professional Constructors Inc. December 20, 2007 

14. YRC Worldwide Enterprise Services, Inc. December 20, 2007 

15. Union Pacific Railroad Company December 21, 2007 
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2.2 RESPONSES TO COMMENTS 

Responses to each comment contained in the fifteen comment letters are listed on the following page, 
following the comment letters.  Responses are keyed to comment numbers shown on the right hand 
side of each comment letter.  

Additions to the Draft EIR are underlined; deletions are in strikethrough format.  
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1. Response to Department of Transportation (Caltrans) 

 

1-A: As shown on Figure 2.3-1, Transit Area Specific Plan Land Use, the proposed retail 
and mixed-use is provided on Capitol Avenue and on both sides of Montague 
Expressway. Thus, the majority of the proposed residential uses are located within a 
¼ mile of retail or mixed use development. Similarly, the two proposed hotels are 
located approximately ¼ mi from the proposed retail development at Montague 
Expressway/Great Mall Parkway.  

 The commenter states the housing-office mixed use reduction should not be applied 
because residents do not necessarily work in the office park. It is reasonable to assume 
that a small percentage of employees live in close proximity to their jobs. Thus, the 
use of the relatively low housing-office reduction (3 percent) is appropriate. 

 The commenter concludes by stating limited or no internal trip reductions are 
applicable to the Plan. We disagree with this statement as the proposed mix of land 
uses encourages linked trips between the various uses. The reductions used in the 
analysis are consistent with VTA Transportation Impact Analysis Guidelines. 
Furthermore, as stated on page 3.3-42 of the DEIR, the proposed land uses were input 
to the VTA regional model and the subsequent outputs confirmed that the 
internalized trips within the Plan area are consistent with the allowable reductions.  
(The Plan trips are reduced by a total of 15 to 19 percent based on VTA guidelines 
and the model outputs show a reduction of 12 to 16 percent).   

1-B:  As stated on page 3.3-42, pass-by trips are included in the analysis of traffic that 
enters and exits the Planning Area but are not considered new trips to the street 
system beyond the Plan area boundaries.  The pass-by trip assignment at the study 
intersections is attached on the following page.   

1-C: Comment noted.  The commentator has suggested the inclusion of enhanced 
pedestrian facilities in the project area.  Enhanced pedestrian facilities are described 
throughout the entire Specific Plan document. Description of the proposed 
pedestrian facilities are provided in the Specific Plan on pages 3-24 – 3-29, Pedestrian 
and Bicycle Circulation, including Figure 3-5.  Description of pedestrian trails is 
provided in Section 3.4, pages 3-30 – 3-37, and in Figure 3-6. Detailed street sections 
showing the required pedestrian facilities are shown in Figures 5-1 through 5-20.  
These are discussed in the Draft EIR on pages 3.3-90, and there is no need to add 
greater detail which repeats the content of the Specific Plan. 
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PASSBY TRIP ASSIGNMENT

Milpitas Transit Area Specific Plan
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1-D: The addition of freeway mainline capacity is beyond the scope of individual 
development projects. However, the City of Milpitas is a partner agency in the High 
Occupancy Toll Lane project on I-680. Without any other current freeway 
improvement project to add mainline capacity or a funding mechanism to contribute 
towards such a project, in 2030 the Plan’s impacts to the freeway system are 
considered significant and unavoidable. However, as stated on Page 3.3-88 (Policy 
6.32) of the DEIR, the City has three current improvement studies or projects that 
will improve overall traffic flow and minimize impacts to regional facilities.  

Policy 6.32 will establish a transportation impact fee (TIF) program for the proposed 
specific plan. This program will identify contributions to both local and regional 
improvements. The City of Milpitas will require payment of a TIF when individual 
projects within the specific plan area are approved. Policy 6.32 is hereby revised as 
follows: 

Policy 6.32: The City shall establish and assess a transportation impact fee program, 
known as the Regional Traffic Fee, to contribute toward traffic improvements to be 
undertaken in whole or in part by the County of Santa Clara or City of San Jose. This 
fee will go toward the East/West Corridor Study, Montague Expressway Widening 
project west of Trade Zone Boulevard, the and Calaveras Boulevard (SR 237) 
Overpass Widening project, and Capitol Avenue improvements within the City of 
San Jose. as well as other local and regional improvements. Individual developments 
within the Transit Area are required to prepare a traffic impact analysis to identify 
their fair share contribution toward the impacts and mitigation measures covered by 
the fee. [note: the traffic impact fee will be a fee per unit or sq.ft. so no additional 
analysis should be need if a project is consistent with the specific plan.] 

1-E: As stated in Response 1-D, there is no current mechanism in place to collect fair share 
fees nor have freeway improvement projects been identified by Caltrans. As noted in 
response 1-D, a transportation impact fee program will be established to identify 
regional improvements. 

 Page 3.3-87 of the DEIR states that the project sponsor will be required to implement 
the “Immediate Actions” list in Appendix D of VTA’s Transportation Impact 
Analysis guidelines which contains measures (such as transit improvements, TDM 
programs, site design guidelines, etc.) to encourage alternative modes of 
transportation.  

1-F: Based on the projected volumes and delay, additional lane capacity rather than signal 
coordination is required to mitigate the Plan’s impact. However, Policy 6.36 states 
that the City will coordinate with Caltrans to implement this improvement. Based 
upon a previous City of Milpitas signal re-timing study on various expressways and 
local projects, a 13 percent increase in travel speed on Great Mall Parkway was 
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measured after the timing modifications were implemented. The proposed signal 
coordination is expected to result in similar benefits. 

1-G: The freeway ramps were analyzed via an analysis of the ramp intersection operations, 
which is consistent with the City of Milpitas and VTA analysis guidelines.  

 A review of the intersection queues immediately upstream or downstream of freeway 
on and off-ramps indicate that vehicles making the following movements would 
queue back to the freeway ramps:  

 Eastbound through movement from I-880 NB ramps/W. Calaveras Boulevard 
(PM peak hour) 

 Eastbound through movement from I-880 NB ramps/Great Mall Parkway 
(PM peak hour) 

 Westbound through movement at Montague Expressway/McCarthy 
Boulevard (AM peak hour) 

 Eastbound through movement from Montague Expressway/Oakland Road-S. 
Main Street (PM peak hour) 

 It should be noted that these substantial queues are already projected under 
Background Conditions. Policy 6.34 calls for reconfiguring the NB off-ramp to 
provide additional left-turn capacity which will improve overall intersection 
operations and reduce vehicle queueing. Policy 6.36 calls for implementation of signal 
coordination at the I-880 Ramps/Tasman Drive-Great Mall Parkway intersections. 
Responses to comments 1-J and 1-K address the queuing issue at the other two 
locations. No significant westbound queues were identified on Calaveras Boulevard 
and on Montague Expressway that would extend back to the I-680 off-ramps.  

 A review of the off-ramp queues at the Calaveras Boulevard/I-880 NB Off ramp and 
Great Mall Parkway/I-880 NB Off-ramp intersections were also conducted to 
determine if the projected off-ramp intersection queues would extend back to the 
freeway mainline. The results indicate that sufficient storage is provided on the off-
ramp to accommodate the projected queues.  

1-H: Per the Draft EIR, widening of NB off-ramp would require right-of-acquisition, 
relocation of the soundwall and fence, and elimination of neighborhood open space. 
Addition of a diagonal on-ramp to northbound I-880 would require right-of-way 
acquisition and would substantially impact existing development. The proposed 
mitigation measure would impact the existing light-rail tracks in the center of 
Tasman Drive-Great Mall Parkway as modifications may be required to 
accommodate the receiving traffic from the three left-turning lanes. Based on these 
conditions, the identified mitigation is not considered feasible. Therefore, the Plan’s 
impact to this location was considered significant and unavoidable.   
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1-I: The volumes are reduced to account for the presence of a high occupancy vehicle 
(HOV) lane. This calculation should have been applied to the Existing Conditions 
analysis. Accordingly, the Existing Conditions AM volumes will be reduced to reflect 
the HOV lane (see revised LOS calculation sheet). The level of service rating does not 
change with this revision.   

1-J: The commenter mentions that the westbound movement at this location has a queue 
of greater than 4,000 feet. It should be noted that the report queues at the bottom of 
the technical calculations refers to the lane group (using TRAFFFIX version 7.7), so 
the total queues for a specific movement need to be divided by the number of lanes to 
obtain the back of queue distance. Thus, the maximum queue per lane is 
approximately 1,500 feet per lane (based on three through lanes) and not 4,000 feet. 
The westbound 1,500 feet queue would extend from McCarthy Boulevard past the 
southbound I-880 off-ramp. Refer to the TRAFFIX 7.7 Summary sheet on the 
following page. Policy 6.37 would eliminate the Montague Expressway/McCarthy 
Boulevard intersection and would provide acceptable operation with development of 
the Plan. However, for clarification, Policy 6.37 is hereby revised as follows:  

Policy 6.37: The new traffic impact fee program should include fair-share payments 
toward the following improvement: Implement Tthe planned grade separation of 
Montague Expressway at McCarthy Boulevard planned as part of the North San Jose 
Development , as identified in the Montague Expressway Improvement Project Final 
Technical Report: Traffic Study and Improvement Alternative Analysis, March 
1999.would eliminate this intersection and provide acceptable operations with 
development of the Transit Area Plan. 

1-K: The commenter refers to Intersection #38 as the E. Brokaw Road/I-880 NB Ramp 
intersection. Intersection #38 is the Montague Expressway/Oakland Road-S/Main 
Street intersection. As noted in Response 1-J, the maximum queue reported is for the 
lane group. Therefore, the maximum queue is 1,600 feet which would extend past the 
northbound off-ramp. Since the northbound off-ramp intersects Montague 
Expressway approximately 1,100 feet from the intersection, some of the eastbound 
vehicles could be queued on the off-ramp. While the queue at end of the ramp could 
be as long as 500 feet based on the maximum queue estimate, the amount of storage 
on the northbound off-ramp is 2,700 feet to the mainline. Thus, queuing from the 
downstream intersection could be accommodated on the street and on the off-ramp. 

1-L Comment noted. 
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2. Response to Public Utilities Commission 

 

2-A: There are four existing at-grade crossings within the Specific Plan area: (1) across 
Montague Expressway near Great Mall Parkway; (2) on Milpitas Boulevard near 
Montague Expressway; (3) on Piper Drive near Montague Expressway; and (4) on 
Capitol Avenue south of Montague Expressway.  Numerous policies contained in the 
Plan address rail safety issues. Policies 4.14 and 4.22 call for elevated pedestrian 
connections from the Piper/Montague subdistrict and over Montague Expressway to 
the Great Mall. Refer to Figure 5.4 and 5.6 of the Plan. These policies are provided 
below. A total of three above-grade pedestrian crossings are included in the Specific 
Plan, and all three pedestrian crossings will be accessible to bicycles as well as 
pedestrians.  

Policy 4.14: Create a pedestrian connection from the Piper/Montague subdistrict to 
the Great Mall, crossing the railroad tracks and BART line. The final 
location and height of the pedestrian crossing will be determined based 
on the BART line design, the railroad spur track location, and conditions 
on adjoining properties to the west of Piper Drive.  

Policy 4.22: Build a pedestrian overcrossing or undercrossing across Montague 
Expressway to connect the BART Station to the Piper/Montague Area 
and the Great Mall. Ideally this connection would be integrated into the 
station itself, although it must allow people to directly access the 
Piper/Montague and BART Station subdistricts without having to pay 
BART fare. 

The Specific Plan further contains policies that require landscape buffer areas and 
sound walls along rail lines.  

Policy 4.13: Provide landscape buffers at least 30 feet deep along the BART track, the 
northern property line of the subdistrict, the railroad spur, the PG&E 
substation, and Milpitas Boulevard.  

Policy 5.11: Construct masonry walls to buffer residential uses from BART and UPRR 
train tracks. 

 In addition, the following new policies will be added in Section 3.3 of the Specific 
Plan, Circulation, and in Section 3.1 of the Draft EIR, to clarify fencing requirements 
with regards to rail right-of-ways, and to address improvements to existing at-grade 
highway-rail crossings:  

• New policy: Any development projects, parks, or pedestrian trails built adjacent 
to a rail line shall build continuous fencing or solid walls to ensure that there will 
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be no pedestrian access to the line. Fencing shall be designed to be vandal-
resistant in order to deter trespassing.  

• New policy: The City will maintain and enhance public safety by requiring 
uniform safety standards for all at-grade rail crossings. 

• New policy: Safety fencing or solid walls shall be installed along all Union Pacific 
rail lines along Piper Drive. Consultation with UPRR and CPUC will be required 
prior to any project related activities within UPRR right-of ways.  Improvements 
may be required, including but not limited to: pedestrian gates, pavement 
markings, and “no trespassing” signs. 

Figure 5-6 of the Plan will be amended to clearly depict the pedestrian crossing from 
Piper Drive to the Great Mall to be an overhead crossing. 

The comment letter also notes that increased traffic volumes may be related to safety 
at existing at-grade highway-rail crossings.  As can be seen in Table 3.3-12 and Table 
3.3-13, total traffic volumes are very similar under the No Project Alternative (the 
existing General Plan) and the Proposed Plan (General Plan plus TASP.)   However to 
further ensure safety considerations, the following new policy will be added in Section 
3.3, Circulation, of the Draft EIR, to address improvements to existing at-grade 
highway-rail crossings: 

• New policy:  Consult with the Union Pacific Railroad and the Public Utilities 
Commission prior to any improvements to segments of Milpitas Boulevard, 
Capitol Avenue, and Montague Expressway that include at-grade rail crossings, to 
determine if improvements to existing at-grade highway-rail crossings are 
warranted. 

 There may or may not be an additional railroad crossing on the proposed Milpitas 
Boulevard extension. As the Plan describes, the rail line is proposed to be eliminated 
south of Montague as part of BART Extension Project, and therefore, in the long-
term, there will not be a rail crossing on the Milpitas Boulevard extension. The 
Milpitas Boulevard extension may or may not be constructed prior to the Bart 
Extension Project. If the Milpitas Boulevard extension is constructed before the 
Union Pacific rail line is terminated at Montague, there will be an at-grade rail 
crossing. The policy below has been added to Section 4.3 of the Plan and Section 3.1 
of the Draft EIR.  

• New Policy: If the Milpitas Boulevard extension is constructed prior to the 
termination of Union Pacific rail line at Montague, an interim at-grade crossing 
will need to be constructed. The crossing shall be designed with adequate controls 
to restrict vehicular and pedestrian access during train crossings.   

With the planned pedestrian system, the provision of pedestrian/bicycle bridges, and 
the rail line fencing requirements, no significant pedestrian impacts are anticipated. 
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2-B: Comment noted. Refer to Response 2-A above related to the comments about fencing 
along rail lines. Regarding the comments about policies 3.39 and 3.54, these policies 
are not intended in any way to “provide developers a break on required park land”, or 
to state that “private property will be used for a trail only if rail property is not 
sufficient.”  In order to clarify this issue, Policy 3.54 will be amended as follows:  

Policy 3.54: All properties along the trail network will need to set aside land for the 
trails. - if adequate land is not available within the right of ways that exist 
for drainage channels and rail. This land will count towards the required 
public park land dedication requirement. If trail easements already exist 
or are acquired within the rail line or flood control right of ways, these 
easements may be used in lieu of land on development sites. 
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3. Response to Bay Area Air Quality Management District  

 

3-A: This comment is a description of the project. It does not pertain to the adequacy of 
the Draft EIR, and as such no EIR text revisions are necessary. 

3-B: According to the BAAQMD CEQA Guidelines, for local plans to have a less than 
significant impact with respect to potential odors and/or toxic air contaminants, 
buffer zones should be established around existing and proposed land uses that would 
emit these air pollutants. Buffer zones to avoid odors and toxics impacts should be 
reflected in local plan policies, land use map(s), and implementing ordinances (e.g., 
zoning ordinance). Table 3-B, Project Screening Trigger Levels for Potential Odor 
Sources, or the BAAQMD CEQA Guidelines provides BAAQMD recommended 
buffer zones to avoid exposure to odors and would also apply to TAC sources. The 
table includes wastewater treatment plans, sanitary landfill, transfer station, 
composting facility, petroleum refinery, asphalt batch plant, chemical manufacturing, 
fiberglass manufacturing, painting/coating operations, rendering plant, and coffee 
roaster.  None of these uses exist within or adjacent to the planning area.  However 
there could be toxic air contaminants from major roadways, train operations, and/or 
existing industrial operations, which could affect future residential development and 
other sensitive receptors. 

 

 

Table 3-B: BAAQMD Recommended Buffer Zone Distances for Potential Odor Sources  

Type of Operation Buffer Zone 

Wastewater Treatment Plant 1 mile 

Sanitary Landfill 1 mile 

Transfer Station 1 mile 

Composting Facility 1 mile 

Petroleum Refinery 2 miles 

Asphalt Batch Plant 1 mile 

Chemical Manufacturing 1 mile 

Fiberglass Manufacturing 1 mile 

Painting/Coating Operations (e.g., auto body shops) 1 mile 

Rendering Plant 1 mile 

Coffee Roaster 1 mile 

Source: BAAQMD CEQA Guidelines  1999. 
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The Specific Plan already includes policies to buffer new sensitive receptors and new 
residential development from existing industrial uses. This will be added to Section 
3.6, page 3.6-27, of the Draft EIR. 

Policy 5.18: Day care facilities, schools, nursing homes, and other similar receptors 
shall be located away from sites which store or use hazardous materials, in accordance 
with State and City standards. Adequate buffers to protect occupants of these 
sensitive uses shall be provided, including but not limited to walls, fences, 
landscaping, large building setbacks, and additional exit routes over and above 
minimum code requirements. 

Policy 5.19:  Require the installation of temporary buffers – fences, walls, or 
vegetation, when residential uses are developed adjacent to existing industrial uses.  
The type of buffer must be reviewed and approved by the City Planning Department.  
The temporary buffers may be removed in and when an adjacent site is redeveloped 
as a non-industrial use. 

To further address potential impacts related to toxic air contaminants, page 3.6-26 of 
the Draft EIR text is hereby revised as follows and the following mitigation measures 
have been added to the Plan and the Draft EIR which would serve to reduce exposure 
of sensitive receptors to TAC emissions to less than significant levels: 

Impact 

3.6-6 Implementation of the proposed Plan would expose sensitive receptors to 
toxic air contaminants. (Less than Significant) 

In addition to criteria pollutant emissions, a variety of pollutant or toxic air emissions 
(TACs), such as diesel exhaust, industrial operations, train operations, and those from 
dry cleaning facilities, could also be released from various construction and 
operations associated with the proposed Plan. TACs are considered under a different 
regulatory process (California Health and Safety Code section 39650 et seq.) than 
pollutants subject to State Ambient Air Quality Standards as discussed above. Health 
effects associated with TACs may occur at extremely low levels. It is often difficult to 
identify safe levels of exposure, which produce no adverse health effects. The 
California Air Resources Board has declared that diesel particulate matter from diesel 
engine exhaust is a TAC, and the California Office of Environmental Health Hazard 
Assessment has determined that chronic exposure to particulate matter can cause 
carcinogenic and non-carcinogenic health effects. These health risks from TACs 
result from concentration and duration of exposure. While short-term construction 
related emissions which would affect a given area for a period of days or weeks, as 
discussed in Impact 3.6-3 above, vehicle diesel exhaust, rail operation,  and facility 
operations would persist in the Planning Area,. the greatest level of exposure would 
be  
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In addition, all new development under the proposed Plan would be subject to further 
CEQA review to evaluate project-level impacts of odors and toxics specific to their 
site, time and project description and to avoid potential conflicts in land uses. 
Analysis of potential impacts conducted would include both the following situations: 
1) sources of odorous/toxic emissions locating near existing sensitive receptors, and 
2) receptors locating near existing odor/toxics sources.  

In traffic-related studies, additional health risk attributable to proximity to major 
roadways was seen within 1,000 feet and was strongest within 300 feet. California 
freeway studies show about 70 percent drop off in particulate pollution levels at 500 
feet. A new policy will be added in Section 5.4 of the Plan, and cited in the section 
describing Impact 3.6-6 in the Draft EIR, which requires future project level TAC 
analysis and possible upgraded ventilation systems. With full compliance with 
BAAQMD’s construction BMPs, the new policy which requires future project level 
TAC analysis and possible upgraded ventilation systems, and Policy 5.23, which 
requires new residential developers to inform future residents of TAC related health 
effects and the potential for exposure, this impact would be less than significant. 

• New Policy: For new residential development that is proposed within 500 feet of 
active rail lines where vehicles emit diesel exhaust, or roadways where total daily 
traffic volumes from all roadways within 500 feet of such location exceed 100,000 
vehicles per day, will, as part of its CEQA review, include an analysis of toxic air 
contaminants (which includes primarily diesel particulate matter (DPM)). If the 
results show that the carcinogenic human health risk exceeds the 10 people in a 
million standard for carcinogenic human health impacts established by the 
BAAQMD, the City may require upgraded ventilation systems with high 
efficiency filters, or other equivalent mechanisms, to minimize exposure of future 
residents.  

The above standard shall also apply to other sensitive uses such as schools, 
daycare facilities, and medical facilities with inpatient services.  
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4. Response to County of Santa Clara 

  

4-A: The key major intersections in the vicinity of the project site were selected for analysis 
in consultation with the Cities of San Jose and Milpitas. The three locations requested 
for study are located approximately three miles from the Plan Area and would not see 
the same concentration of the Plan’s traffic compared to other study locations.  

4-B: Comments noted. 
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5. Response to City of San Jose 

 

5-A: Comment noted; the City of Milpitas appreciates San Jose’s support of this important 
planning effort.  

5-B: Comment noted. Additional discussion has been added to the EIR to more fully 
address planned and foreseeable growth in San Jose.  Please see responses below. 

5-C: Comment noted. The Draft TASP EIR, page 3.11-26 at the paragraph at the end of the 
section titled Cumulative Impacts: is hereby revised as follows:  

Cumulative Impacts  

“…..The City is reviewing the projections in the 2004 Sewer Master Plan, and the 
need and timing for the purchase of an additional 1.0 mgd capacity at the WPCP. 
Current flows are 8 to 9 mgd, far below the City’s current capacity of 13.5 mgd. The 
City may or may not need to purchase additional capacity during the 20-year 
timeframe of the proposed Plan, depending on the pace of growth, and whether full 
buildout allowed under the General Plan occurs.” 

The City of San Jose’s 2006 discharge flow was 84 mgd. The combined San Jose 
cumulative flow from existing and projected development is estimated by the City of 
San Jose to be a total of 117 mgd.  San Jose and Santa Clara share a treatment capacity 
of 130.6 mgd, which is prorated between the two co-owners based upon property 
valuation.  The allocated capacity amount therefore fluctuates annually. San Jose 2007 
allocation of treatment capacity at the WPCP is 109.6 mgd. Comparing San Jose’s 
projected cumulative flows to their current treatment plant allocation shows a 
capacity shortfall of approximately 7.4 mgd. 

Even though the estimated Milpitas cumulative flows could exceed the City’s 
allocated capacity of 13.5 mgd, and the estimated San Jose cumulative flows could 
exceed its allocated capacity of 109.6 mgd, these combined cumulative flows might 
not result in flows that exceed the WPCP rated capacity of 167 mgd, if Santa Clara 
and other tributary flows stay stable, as indicated in the following table. 

 2006 Peak 
Week Flows 

(mgd) 1 

2007 Peak Week 
(mgd)2 

Projected 
Cumulative Flows 

(mgd) 

Allocated 
Capacity 
(mgd) 

Surplus/ 
(Deficit) Flows 

(mgd) 

San Jose3 83.7 73.4 117.0 109.6 (7.4) 

Santa Clara 16.1 14.1 16.1 21.1 5.0 

West Valley SD 10.3 10.3 10.3 12.1 1.8 

Cupertino SD 4.7 4.7 4.7 8.6 3.9 

Milpitas3 8.2 10.2 14.5 13.5 (1.0) 
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County SD 2-3 1.5 1.5 1.5 1.5 0.0 

Burbank SD 0.3 0.3 0.3 0.4 0.1 

Sunol SD .1 0.1 0.1 0.3 0.2 

 125.1 114.7 164.6 167.0 2.6 

Notes: 
1. 2006 peak week was latest data available when CVSP was written  
2. 2007 peak week data was latest data available in December 2007 and when TASP was written 
3. Growth applied to San Jose and Milpitas only 

 

The City of Milpitas continues to review and update sewer flow projections in parallel 
with the preparation of this document.  As of April 2008, the best available data 
indicate that the build-out sewer flow capacity should be reduced from 14.5 mgd to 
14.2 mgd.  However, due to the frequent referencing of this value, the 14.5 mgd flow 
capacity that was originally published in this document is not being modified at this 
time. 

Other Additional Cumulative Wastewater Flows: The projections of wastewater flow 
presented in the table above do not account for any other cumulative wastewater 
flows, which could occur from any or all of the following cumulative sources: 

• increases from re-occupancy of currently vacant buildings,  

• substantial new growth which is anticipated in the forthcoming City of San 
Jose General Plan Update, or  

• any increases in wastewater flows due to growth within any of the other 
tributary agencies. 

To the extent that growth does occur within other tributary agencies, substantial new 
growth occurs pursuant to San Jose’s General Plan Update, and/or currently vacant 
buildings within the tributary area become reoccupied, then wastewater flows from 
these sources, plus all other cumulative wastewater flows would cause the capacity of 
the WPCP to ultimately be exceeded. Although exceeding the total wastewater flow 
capacity of the treatment plant is not likely to occur in the near term, the cumulative 
effects of all development within each of the tributary agencies is ultimately predicted 
to exceed the plant capacity and force the plant to modify its operations significantly. 

Mitigation options include increasing WPCP capacity and implementing water 
conservation. Currently, the San Jose Environmental Services Department is 
developing a Plant Master Plan that will include a review of these options for 
increasing treatment capacity. 

5-D: Comment noted. The Draft EIR, page 3.11-29 is hereby revised to incorporate 
additional information as follows:  
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”Participate in WPCP Expansion 

….Alternatively, the City of Milpitas has the right to participate in future WPCP 
expansions for the purpose of increasing its capacity rights. In accordance with US 
Environmental Protection Agency guidelines, the need to plan for plant expansion is 
triggered when total WPCP influent reaches 142 mgd, which is 85 percent of its total 
capacity of 167 mgd. Plant expansion would be a major capital improvement to be 
undertaken in response to a regional need and would require its own CEQA review 
and would also require additional regulatory permits.” 

The San Jose Environmental Services Department is developing a long-range Master 
Plan for the WPCP to address plant facilities, operations, and land use. The WPCP 
Master Plan will address the long term needs of the plant over a 30 to 50 year horizon. 
One of the significant elements of the Master Plan will be an examination of the 
plant’s treatment capacity. The Master Plan is anticipated to factor in the land use 
development factors of all tributary agencies, and make recommendations on whether 
an increase in treatment capacity is needed to accommodate future development. 

Increasing the treatment capacity of the plant may result in the following 
environmental impacts: a) indirect inducement of growth in the region; b) increase in 
neighborhood traffic levels; c) encroachment or takings of sensitive habitat for 
burrowing owls; d) additional odors or other air quality issues from an expanded bio-
solids treatment area; and e) the need for more external energy supplies resulting in 
increased particulate matter and greenhouse gas emissions.   

5-E: Comment noted. The Draft EIR, page 3.11-27 is hereby revised to incorporate 
additional information as follows:  

“Plan to Provide Cumulative Wastewater Treatment Plant Capacity for the 
Milpitas Transit Area Specific Plan 

The terms and conditions by which the City of Milpitas can acquire additional 
wastewater treatment capacity rights are contained in the “Master Agreement for 
Wastewater Treatment between the City of San Jose, the City of Santa Clara and the 
City of Milpitas” (the Master Agreement). The Master Agreement generally sets forth 
rights and obligations of the respective jurisdictions with respect to discharge of 
wastewater into the San Jose/Santa Clara WPCP, outlines capacity rights for each 
member agency, payment and cost-sharing obligations, and plant administration. 
Once that declaration has been made, the cities of San Jose and Santa Clara have the 
right of first refusal to such excess capacity, and after that, other any agency has the 
right to purchase excess capacity as recommended by the Treatment Plant Advisory 
Committee. The cities of San Jose and Santa Clara must first designate that they have 
excess pooled capacity available for disposal. The City of Milpitas can then offer to 
acquire the excess capacity at a price set by the terms of the Master Agreement.” 
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5-F: Comment noted. The Draft EIR is hereby revised as follows: amend the following text 
on page 3.11-27 second bullet under the heading Plan to Provide Cumulative 
Wastewater Treatment Capacity to read as follows:  

“Operation of the WPCP itself would be unaffected by an acquisition of excess pooled 
additional treatment plant capacity by Milpitas.  The WPCP is rated for a treatment 
capacity of 167 million gallons per day (mgd) and currently receives an average 
annual influent of 125 mgd.  An additional 1.0 mgd of flow from treatment capacity 
allocated to Milpitas would be offset by a corresponding decrease in flow from 
treatment capacity allocated to San Jose and Santa Clara. , so it would not exceed tThe 
capacity of the WPCP would not be exceeded, nor would operations at the WPCP be 
fundamentally changed such that its operations would result in such that any direct 
or indirect secondary environmental impacts. would occur” 

5-G: Comment noted. The Draft EIR is hereby revised as follows: amend the following text 
on page 3.11-28 fifth bullet under the heading Plan to Provide Cumulative 
Wastewater Treatment Capacity to read as follows:  

“Should the cities of San Jose and Santa Clara ultimately determine that they do have 
excess pooled treatment plant capacity available for acquisition, transfer of this 
capacity to Milpitas is not expected to have any direct or indirect environmental 
impacts within these other respective jurisdictions.  By designating this capacity as 
“excess”, these jurisdictions would be acknowledging that they are not relying on this 
1.0 mgd of treatment plant capacity for planned growth and development within their 
own jurisdictions, or otherwise hastening upgrades or improvements to the current 
WPCP. “ 

5-H: Comment noted. The Draft EIR is hereby revised as follows: amend the following text 
on page 3.11-28 fifth bullet under the heading Plan to Provide Cumulative 
Wastewater Treatment Capacity to read as follows:  

“The San Jose Environmental Services Department is already anticipating the need 
for a long-range Master Plan for the WPCP to address increased population growth, 
new regulatory initiatives, evolving technology, replacement of aging equipment and 
financing.  The need for this Master Plan is independent of any potential decision to 
designate up to 1.0 mgd of capacity rights as “excess”. It is anticipated that the cities 
of San Jose and/or Santa Clara, acting as Responsible Agencies to this EIR, would rely 
on this EIR for their own discretionary actions to consider designation of up to 1.0 
mgd of treatment plant capacity as excess, and sell or otherwise convey this excess 
capacity to Milpitas.” A declaration of excess pooled capacity by San Jose and Santa 
Clara could be based on a determination by those agencies that plan for expansion of 
the WPCP would be triggered before the 1.0 mgd is actually needed. 

5-I: As indicated in the Draft EIR, pages 3.11-27 through 3.11-30, the City of Milpitas has 
several options available to meet their wastewater treatment requirements for the 
Transit Area Specific Plan and other cumulative growth and development within the 
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City.  These options include a) acquisition of additional treatment capacity from the 
cities of San Jose and Santa Clara; b) acquisition of additional treatment capacity from 
the Cupertino Sanitary District, c) incremental expansion of the WPCP; and/or d) 
participation in future WPCP expansion plans. The City is exploring each of these 
options to mitigate sewer treatment capacity issues, and is also re-evaluating 
allocations reserved for large water users. The City also recognizes that proposed 
developments may be delayed or reduced in scope until such time as these cumulative 
issues are resolved.  The City believes that Policy 6.10 as written provides assurance 
that adequate capacity will be procured, either through acquisition of excess capacity 
or through plant expansion, and that no changes to this policy are required. 

5-J: Comment noted. Page 3.11-5 of the Draft EIR is hereby revised as follows:  

“Wastewater Disposal 

The WPCP discharges treated water to Artesian Slough, a tributary to Coyote Creek 
and the South San Francisco Bay. The WPCP must meet stringent regulatory disposal 
requirements, including heavy metal limits and maximum dry weather disposal levels 
intended to protect sensitive salt marshes. The current permit limit for the WPCP is 
167 mgd ADWF, although the WPCP has in the past, and may in the future, be 
subject to a reduction in this limit if flows are found to impact endangered species. In 
the dry weather period of May through October,. Tthe WPCP is required by the San 
Francisco Regional Water Quality Control Board, which regulates the permit for the 
WPCP, has used a flow of 120 mdg ADWF as a “trigger” for requiring the WPCP to 
undertake actions to both reduce flow and investigate the impacts of flow on 
endangered species habitat.  to limit discharge flows from the WPCP to 120 mgd 
ADWF (average dry weather flows), or to flows that would not further impact rare 
and endangered species habitat.  The WPCP has had programs in place since 1991 to 
reduce and maintain flows below 120 mgd, and has maintained compliance with this 
requirement. The average dry weather effluent flow in the last year for which records 
are available is approximately 100 mgd.  Long term plans to remain in compliance 
with the 120-mgd requirement include on-going water conservation and water 
recycling.” 

5-K:  Comment noted. Page 3.11-31 of the Draft EIR is hereby revised as follows:  

“Cumulative Impact 

The WPCP currently receives an average annual influent of 125 mgd, with a lower 
amount of influent during the summer dry months and a higher amount during the 
wet-weather winter months. The average dry weather effluent disposal in the last year 
for which records are available is approximately 100 mgd. The WPCP diverts a 
portion of the treated water for further treatment and reuse as a recycled water 
stream. The difference between the influent and effluent flow rates results primarily 
from recycled water use. In order to remain in compliance with the RWQCB 
requirements, on-going and increased water conservation and water recycling is 
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required to off-set cumulative increases in influent flows, including those attributable 
to the Transit Area. The amount of recycled water demand within the Transit Area is 
not sufficient to fully offset the increased sewer flows and subsequent discharge to the 
Bay.” The increased flow from cumulative growth in Milpitas, along with increased 
flow from other regional growth, may cause the WPCP to exceed the 120 mgd flow 
“trigger”, requiring actions to both reduce flow and investigate the impacts of flow on 
endangered species habitat. Any cumulative impacts that result in exceeding the 
wastewater disposal trigger will likely need to be offset by recycled water use that does 
not return to the WPCP. A more robust use of recycled water could potentially result 
in the loss of sensitive habitat and construction-related impacts resulting from 
capacity increases in the recycled water system throughout the service area.    

5-L: Comment noted. Page 3.11-32 of the Draft EIR is hereby revised as follows:  

“Policy 6.20: The City of Milpitas will require that recycled water be used to irrigate 
all parks, plazas, community facilities, linear parks, landscaped front yards and buffer 
zones. Recycled water may also be used for landscape irrigation on vegetated setbacks 
and private common areas. The City shall also require, where reasonable and feasible, 
that commercial uses, schools and non-residential mixed use developments be 
provided with dual plumbing to enable indoor recycled water use for non-potable 
uses to the extent feasible.”  If the cumulative flow trigger of 120 mgd of disposal at 
the WPCP is reached, the City of Milpitas will work with other jurisdictions to 
implement appropriate mitigations as described in the South Bay Action Plan.  In 
addition, the City will work with other jurisdictions to establish consistent 
requirements to be applied in all jurisdictions regarding dual-plumbing, recycled 
water irrigation use, or other measures that reduce flow to the Bay. 

The City feels that the proposed new policy revisions described in Response to 
Comment 5-K adequately addresses the commitment to increase recycled water use. 

5-M: This comment makes reference to a separate agreement between the City of San Jose 
and the City of Milpitas and mischaracterizes the reference to the Montague 
Expressway/Great Mall Parkway intersection.  The following policies are revised as 
follows: 

Policy 3.12: Preserve adequate right-of-way along Capitol Avenue, Great Mall 
Parkway, and Montague Expressway to accommodate funded future regional roadway 
improvements including an urban interchange at Montague Expressway/Great Mall 
Parkway and the future widening of Montague Expressway to eight lanes as required 
with development of the Transit Area Plan. 

Policy 6.32: The City shall establish and assess a transportation impact fee program, 
known as the Regional Traffic Fee, to contribute toward traffic improvements to be 
undertaken in whole or in part by the County of Santa Clara or City of San Jose. This 
fee will go toward the East/West Corridor Study, Montague Expressway Widening 
project west of Trade Zone Boulevard, the and Calaveras Boulevard (SR 237) 
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Overpass Widening project, and Capitol Avenue improvements within the City of 
San Jose. as well as other local and regional improvements. Individual developments 
within the Transit Area are required to prepare a traffic impact analysis to identify 
their fair share contribution toward the impacts and mitigation measures covered by 
the fee. [note: the traffic impact fee will be a fee per unit or sq.ft. so no additional 
analysis should be need if a project is consistent with the specific plan.] 

Policy 6.33: The City shall establish and assess a transportation impact fee program, 
known as the Transit Area Plan Traffic Fee, to provide improvements to mitigate 
future traffic operations on the roadway segments within the City of Milpitas. All 
projects within the Transit Area Plan will be required to pay this fee. 

Policy 6.37:  The new traffic impact fee program should include fair-share payments 
towards the following improvement:  Implement Tthe planned grade separation of 
Montague Expressway at McCarthy Boulevard planned as part of the North San Jose 
Development as identified in the Montague Expressway Improvement Project Final 
Technical Report:  Traffic Study and Improvement Alternative Analysis, March 1999. 
would eliminate this intersection and provide acceptable operations with 
development of the Transit Area Plan 

Policy 6.39:  The new traffic impact fee program should include fair-share payments 
towards the following improvement:  Widening Zanker Road at its intersection with 
Montague Expressway to provide second northbound and southbound left-turn lanes 
is planned as part of the North San Jose Development.  

5-N: As stated in Specific Plan Policies 6.32 and 6.33 (amended above) the City will 
establish a traffic impact fee program for the specific plan.  This program will 
establish fair-share funding towards the regional and local traffic improvements 
identified in the plan.  The City will establish this fee prior to the issuance of building 
permits for individual projects within the specific plan area. 

5-O: The transportation impact fee program described in Response 5-M will include a list 
of improvements and a preliminary timeline of implementation. 

5-P: The plan meets all Congestion (CMP) Management Plan Requirements and none of 
the traffic impacts require the preparation of a deficiency plan.  The plan is proposing 
many pedestrian improvements, as demonstrated in Policies 3.21 through 3,34, to 
maximize the use of the existing and planned transit facilities.   

5-Q: This comment correctly characterized a separate agreement between San Jose and 
Milpitas and Policy 6.32 has been amended (accordingly see response to 5-M). 

5-R: See Response to Comment 5-M. 

5-S: Comment noted.  We agree that this type of proposed development does not always 
yield 50% recycling.  Page 3.11-35 of the Draft EIR will be revised as follows: 
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“The additional waste generated in the Transit Area due to the change in land use will 
be approximately 7,400 pounds per day over the existing build-out land use 
designations. Given that AB 939 calls for at least 50 percent of waste to be recycled or 
composted, the additional waste sent to landfill may be no more than 3,700 pounds 
per year. The City expects that approximately one-third to one-half of this waste 
stream will be diverted from landfill disposal because the City’s has incorporated 
many successful recycling programs and services into its citywide franchise solid 
waste and recycling contract to meet the needs of the City’s Source Reduction and 
Recycling Plan. While it is anticipated that the Newby landfill will close in 2023 and 
the destination of project generated solid waste after that date is unclear at this time, 
assurances were provided by BFI that this additional amount will not cause an 
appreciable change to the filling rate of the Landfill…” 

The City’s Source Reduction and Recycling (SRR) Plan and its recycling policies and 
practices, as described in the Midtown Specific Plan, are designed to help the City 
meet and exceed the 50% diversion goal of AB 939.  Midtown Specific Plan Policy 
6.17 and 6.18, and Specific Plan Policy 6.23 on page 3.11-36 define these solid waste 
reduction and recycling requirements. 

The City does comply with AB 2176 (Public Resources Code Section 42911) 
which prohibits all local agencies from issuing building permits for projects 
lacking sufficient area for recycling.  At the preliminary project review phase, the 
City’s practice is to have the franchise solid waste hauler review project plans and 
work with the City staff to estimate solid waste and recycling generation.  This 
allows staff to verify that sufficient area for recycling are provided during project 
design, incorporated into building plans, and constructed to plan. 

In the Draft EIR page 3.11-36 following the 1st Paragraph the following will be 
added from the City’s General Plan to emphasize the importance of recycling:  

“Goals adopted as part of the City's Source Reduction and Recycling Element 
include: 

• Meet or exceed state-mandated solid waste disposition rates by 
maximizing source reduction, recycling and composting opportunities for 
Milpitas residents and businesses; 

• Motivate the residential and business sectors to reduce and recycle solid 
waste; 

• Ensure that all land development projects provide adequate space and 
design for waste reduction and management activities and equipment; 

• Encourage the development and expansion of local and regional markets 
for diverted materials; 
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• Provide solid waste management services that minimize environmental 
impacts, ensure public health and safety and facilitate waste reduction 
efforts; and 

• Increase residents' awareness of proper disposal and reduction methods 
for wastes.” 

5-T: Removing the second sentence of the second paragraph on page 3.11-35 as 
described above also removes the error of “3,700 per year.” 

5-U: Comment noted; the Draft EIR page 3.11-36 will be revised as follows “…from 
Milpitas will be disposed of at either the Kirby Canyon Landfill in San Jose or the 
Durham Road Landfill in Fremont.”  

Also on this same page, the EIR includes this note: "[Specific Plan] Policy 6.24: 
Before the expiration of its current waste disposal contract, the City shall negotiate 
new agreements to handle the long-term disposal of its solid waste past the closure 
of the Newby Island Sanitary Landfill.” 
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6. Response to Berryessa Union School District and Milpitas Unified School District 

 

6-A though 6-M:   Response to BUSD and MUSD: 

Many of the comments from both the Berryessa and Milpitas Unified School Districts 
relate to school finances.  The purpose of a CEQA document is to disclose impacts to 
the physical environment.  However, these comments do address a matter of state-
wide concern; i.e., the impact of new development on local School District facilities.  
While the City shares many of the concerns raised by both School Districts in this 
regard, we disagree with the conclusions and point out various inaccuracies contained 
in the comments.  Comment 6-A misquotes the DEIR by claiming that “no measures 
are needed to mitigate the impact of the Project or the District.”  This misstates the 
DEIR which instead concludes that “No additional mitigation measures are feasible.”  
The difference is fundamental to clear understanding of the CEQA process.  It relates 
to the question of what the City can or cannot do under State law.  What State law 
does not allow the City to do is “per se” unfeasible.  In response to this 
misunderstanding the following changes will be made to the DEIR and Specific Plan. 
Page 3.9-7 of the Draft EIR is hereby revised as follows: 

Schools 
“The number of new students generated by buildout of the proposed Plan will require 
at least one new elementary school and expansions of existing facilities.  California 
Government Code Sections 65995-65998, sets forth provisions for the payment of 
school impact fees by new development as the exclusive means of “considering and 
mitigating impacts on school facilities that occur or might occur as a result of any 
legislative or adjudicative act, or both, by any state or local agency involving, but not 
limited to, the planning, use, or development of real property.” [§65996(a)]. The 
legislation goes on to say that the payment of school impact fees “are hereby deemed 
to provide full and complete school facilities mitigation” under CEQA. [§65996(b)].  
School districts are responsible for implementing the specific methods for mitigating 
school impacts under the Government Code. The school impact fees and the school 
districts’ methods of implementing measures specified by Government Code 65996 
would offset project-related increases in student enrollment.  Since the provision of 
public school facilities is outside the control of the City, this is a significant and 
unavoidable impact, although one that can be mitigated by action from the Milpitas 
Unified School District.” 

Page 3.9-8 of the Draft EIR is hereby revised as follows: 

“Impact 3.9-1:  New development under the proposed Milpitas Transit Area Specific 
Plan will increase the demand for school facilities.  (Less than Significant and 
Unavoidable)” 
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A new policy will also be added to the Specific Plan and the Draft EIR. Page 3.9-12 of 
the Draft EIR is hereby revised as follows:   

New Specific Plan Policy:  The City will ensure that all school impacts fees are paid 
from individual projects prior to the issuance of any building permits. 

“Mitigation Measures 

No additional mitigation measures are feasible.  Government Code Section 65995 
states that the payment of school impacts is sufficient to offset a project’s effect on 
school facilities.” 

By enacting Government Code Section 65995 the State Legislature has limited the 
amount of school impact fees a developer can be charged to those amounts 
authorized under the statute.   

Comment 6-D raises issues regarding potential traffic impacts resulting from shifts in 
enrollment boundaries.  The significance of this impact is very speculative and can 
not be analyzed at this time.  It should be d that each School District would be 
responsible for analyzing the environmental impacts of any operational adjustments 
and construction of new facilities that would be subject to CEQA.   

Comment 6-F incorrectly states that a student generation rate of 0.27 per single 
family residence should be used.  The project plans for the creation of multifamily 
units which generate substantially less students per household than single family 
residences.  The student generation rates calculated by Enrolling Projection 
Consultants is an accurate estimate based on the type of housing envisioned by the 
plan.  In the event the estimates are not completely accurate the mitigation measure, 
payment of all school impact fees, would remain the same. 

Comment 6-O states that Section 65970, et.seq., provides an exception to this 
limitation and suggests that the City create a land dedication requirement to provide 
for future school sites.  What this comment ignores is that fees or dedications 
imposed under Section 65970, et.seq., are predicated upon the School District Board 
making findings based on clear and convincing evidence that school over-crowding 
exits and no feasible means of mitigating that condition exist and then notifying the 
City of such facts and findings.  To the City’s knowledge, no such Notice has been 
sent by either school district.  Consequently, Section 65970 et.seq. is not applicable 
and it is only in the realm of speculation in which the City might consider it in the 
DEIR.  As the School District, not the City, controls the 65970 process, it is 
“infeasible” for the City to consider an exception to the 65995 school impact fee 
limitations.  And, so it is with all other attempts to circumvent that statute. 

This leads to another incorrect statement included in Comment 6-N:  “The City can 
help the District provide adequate facilities resulting from the impact of the Project, 
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which are not addressed by developer fees, by requiring alternative mitigation 
measures to assure that there is an adequate site to accommodate school facilities.” 

This is exactly what the City is not empowered to do.  Only school districts, through 
the mechanisms of Section 65970 et.seq discussed above, or by the mechanisms of 
ceq.66001 with regard to attainment of Level I impact fees or 65995.5 regarding 
attainment of Level II impact fees or through 65995.7 attainment of Level III impact 
fees, can additional mitigation be imposed.  These matters are almost entirely within 
the hands of the Districts.  As to the City, they remain in the realm of “infeasible”.   

Having said that, the City does acknowledge its duty to meet and communicate with 
the School Districts in school siting and other issues and to that end has met with or 
attempted to meet with affected School Districts regarding the TASP DEIR. In fact, 
the DEIR references Specific Plan policies which call for further coordination between 
the City and the School Districts to define actions that the City can take to assist or 
support the Districts in their efforts to accommodate new students.  Specific Plan 
Policies 6.43 and 6.45 further support cooperation with the Milpitas Unified School 
District to identify and evaluate potential sites for a new elementary school within or 
close proximity to the Transit Area.  In the event a school is located within one of the 
parks Policy 6.44 supports the joint use of the school facilities allowing public use of 
the playfields and buildings.  As stated in Comment 7-B, it is the City’s responsibility 
to plan for the minimum required public open space within the project which has 
been done.  However, the construction of a new school is very speculative and 
identifying an impact to the amount of parkland not knowing exactly where a new 
school would be built would not be appropriate.   
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8. Response to Santa Clara Valley Water District 

 

8-A:   Comments noted.  As noted in the District’s letter dated October 19, 2007 the City is 
in the process of updating the 2001 Storm Drain Master Plan. Once the updated Plan 
is complete, it will be adopted by the City Council upon completion of the required 
CEQA process. It should be noted, though, that these comments do not relate to the 
adequacy of the Draft EIR, and thus no amendments to the Draft EIR are included.  
However, to clarify requirements, the following policy will be added to the Specific 
Plan in Section 5.4, Other Construction Standards: 

New Policy.  For properties adjacent to any waterway in the study area, the following 
requirements shall apply: 

• Any plans for construction over the Santa Clara Valley Water District 
(SCVWD) fee or easement lands require review and issuance of a permit. 

• The SCVWD’s Milpitas Pipeline, located at the north end of the study area 
and adjacent and parallel to the rail line continuing south onto Capital 
Avenue at the southern end of the study area, shall be shown on all future 
plans. 

• Projects should generally be consistent with the recommendations developed 
by the Water Resources Protection Collaborative in the “Guidelines and 
Standards for Land Use Near Streams.” 

 

8-B:   Page 3.8-2 of the Draft EIR is hereby revised as follows: 

“Developed areas support non-biological resources, and are characterized by 
buildings and pavement. Associated ornamental landscaping can provide limited 
wildlife habitat for disturbance-tolerant bird species by providing cover, foraging, and 
nesting opportunities. The Planning Area is approximately 90 percent developed with 
landscaping along the streets, buildings, and parking lots. There are numerous large 
ornamental trees around the city blocks south of East Capitol Avenue and Great Mall 
Parkway, and large rows of trees line McCandless Drive as well.  

Creeks/Drainages. A system of drainage channels throughout the project site follow 
two creeks in the Coyote Watershed and may be considered jurisdictional by the U.S. 
Army Corps of Engineers (the Corps). Both creeks have been altered from their 
historical state with many segments being directed underground and/or re-routed for 
flood control purposes. The channel that runs along the eastern border of the 
Planning Area, south of Great Mall Parkway, and the split-off channel between Great 
Mall Parkway and Trade Zone Boulevard, are part of Lower Penitencia Creek. The 
drainage channel to the west is the lower portion of Berryessa Creek. Both creeks have 
been altered from their historical state with many segments being directed 
underground and/or re-routed for flood control purposes. to accommodate 
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development. Patches of riparian habitat associated with creeks, particularly along 
stretches of Penitencia and Berryessa Creeks, occur in the Planning Area. This 
wetland and riparian vegetation provides habitat for fish and wildlife. As a result, the 
drainages lack high-quality riparian habitat and have minimal native vegetation. A 
great blue heron and egret were observed during the reconnaissance visit in the upper 
portion of Lower Penitencia Creek within the Planning Area boundaries indicating 
that the drainages do provide resources utilized by wildlife.” 

8-C:   See the Creeks/Drainages discussion provided in response 8-B above. 

8-D:   Page 3.8-4 of the Draft EIR is hereby revised as follows: 

“Local Regulations and Policies  

Guidelines and Standards for Land Use near Streams and Santa Clara Valley Water 
District 

The Guidelines and Standards (G&S) are designed to address land use activities near 
streams and to protect surface and groundwater quality and quantity in Santa Clara 
County. They are based on a recent compilation of existing practices the Santa Clara 
Valley Water District uses when reviewing permits for land uses near streams under 
its current requirements based on Ordinance 83-2. Each Guideline and Standard is 
tied to a specific land use activity (i.e. structures build near channels, encroachments, 
grading and drainage, erosion repair, etc.).  The G&S’s are designed to complement 
existing regulations, such as the City/County/SCVWD NPDES provisions. Activities 
such as any revegetation efforts adjacent to the streams should be consistent with the 
Guidelines and Standards.  

The City will be required to obtain a permit from the District if any project impacts 
and/or requires access through any District property or easement. 

Tree Protection Ordinance  

The City of Milpitas adopted a tree protection ordinance to protect significant and 
heritage trees (Ord. 201.1, Sections X-2-2.10 and X-2-7.01, 3/1/88).” 

8-E:   Page 3.8-6 of the Draft EIR is hereby revised as follows: 

“Loss of burrowing owl individuals or nests would result in a significant impact to 
biological resources. Compliance with CDFG survey protocols and the 
iImplementation of existing General Plan policies, 4.b-I-4 and 4.b-I-5, and the below 
proposed Plan policy would help to reduce potential project impacts to burrowing 
owl less than significant levels.”  

8-F:   The following text is intended to provide additional clarity regarding potential 
impacts to wetlands, creeks and drainages within the Transit Area as discussed on 
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page 3.8-9 of the Draft EIR. This information does not describe new or previously 
unanticipated effects, but merely clarified and elaborates on previously identified 
potential effects. Page 3.8-9 of the Draft EIR is hereby revised as follows: 

“Potential impacts, including the possibility of in the form of temporary or 
permanent loss due to filling of wetlands or other waters could result from new 
development within or in the vicinity of these wetlands or other waters. Such impacts 
could occur as a result of new creek crossings or the fill of small and isolated wetlands 
in the vicinity of streams. Temporary impacts to such resources could also occur 
during construction operations. Wetlands and other sensitive resources can also be 
indirectly affected by development as a result of water quality degradation, lighting, 
introduction and spread of invasive exotic species, and increased activity of humans 
and pets.  

Direct impacts on the creeks in the Planning Area would be minimized and avoided 
in most cases by the required likely would not occur as setbacks from the creeks, 
which are required to be a minimum of 25 feet from top of bank or from a 
maintenance road if one exists for creation of a public trail, in addition to required 
side or rear yard setbacks (as shown in Table 5-1 and Table 5-2 of the Plan and Figure 
5-23). The Plan policies below provide appropriate programmatic mitigation 
measures; additional site-specific measures may be identified during CEQA review of 
specific development proposals made to the City. Prior to new development in areas 
adjacent to or near creeks, applicants will be required to comply with the City’s 
adopted standards and guidelines, or with those of the SCVWD for those properties 
potentially within that agencies jurisdiction. Coordination with SCVWD will include 
evaluation of existing creek habitat and procurement of any necessary permits from 
the SCVWD for development on or adjacent to their property or easements. Prior to 
new development in areas with potential federally or State protected wetlands or 
waters, applicants will be required to coordinate with the Corps, CDFG, SCVWD, 
and RWQCB depending on the jurisdiction potentially affected. Coordination will 
include evaluation of existing wetlands and waters and development of avoidance, 
minimization, and/or compensatory measures sufficient to procure the necessary 
permits from the applicable agencies. The combination of proposed policies and 
existing laws protecting these resources ensures that the impacts would be less than 
significant. 

General Plan Policies that Reduce the Impact  

Policies that would mitigate this impact are listed under Impact 3.8-1.” Additionally, 
the following policy would serve to further reduce these potential effects: 

New Policy:  Consistent with current City practice, all new development located on or 
adjacent to Penetentia and Berryessa Creek will be required to comply with the 
standards and guidelines for land uses near streams, as adopted by the City of 
Milpitas. Any development or construction activity to be conducted on or adjacent to 
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SCVWD property or easements, such as creek crossings, shall be required to obtain 
applicable permits from the SCVWD prior to such construction activity. 

8-G:   Comment noted. Page 3.8-10 of the Draft EIR is hereby revised as follows: 

“The General Plan policies provide appropriate programmatic mitigation measures; 
additional site-specific measures may be identified during review of specific 
development proposals made to the City. Further, prior to new development in areas 
with potential riparian habitat, applicants may be required to coordinate with the 
CDFG and the SCVWD, as required by law. Such coordination would include 
evaluation of existing riparian habitat and development of avoidance, minimization, 
and/or compensatory measures, if required, sufficient to procure a Streambed 
Alteration Agreement with the CDFG and authorization from the SCVWD.” 

8-H:   The City’s practice is to require on-site storm water runoff, not otherwise infiltrated 
into the soil through post-construction stormwater treatment features, to be collected 
and distributed to the City’s storm drain system.  Any new outfalls within the 
District’s fee or easement land rights will be sent to the District for review and permit 
issuance. 

8-I:   As a co-permittee and member of the Santa Clara Valley Urban Runoff Pollution 
Prevention Program (SCVURPPP), the City requires developments to implement all 
NPDES stormwater permit requirements in effect at the time of project application 
and that are applicable to the parcels under development. 

8-J:   As a co-permittee and member of SCVURPPP, the City requires developments to 
implement all NPDES permit requirements in effect at the time of project application 
and that are applicable to the parcels under development. 

8-K: The City’s practice is to notify Applicants of the requirement to file Notice of Intent 
for sites greater than one acre and verify that they have submitted the appropriate 
documents to the State.  The City will continue this practice in accordance with the 
conditions of the State’s General Stormwater Construction Permit in effect at the time 
of project application and that are applicable to the parcels under development. 

8-L: As a co-permittee and member of SCVURPPP, the City provides outreach materials 
to developers in accordance with the City’s Municipal Stormwater Permit and work 
plan. 

8-M: Comment noted.  The City will require development to comply with floodplain 
regulations. 

8-N: The City’s practice is to require construction plans to show any wells and include 
notes regarding any wells located during construction in accordance with SCVWD 
ordinance 90-1. 
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9. Response to Santa Clara Valley Transportation Authority 

 

9-A:   Comment Noted. This comment does not pertain to the adequacy of the Draft EIR, 
and as such no EIR text revisions are necessary. 

9-B:  Comment noted. The station will hereby be referred to as the Milpitas Station 
throughout the Draft EIR and Plan. Page 3.1-4 of the Draft EIR is hereby revised as 
follows: 

The VTA Board also adopted a recommended option for a parking structure in 
addition to a surface parking lot at the Milpitas Montague Station.1 These options are 
generally consistent with the Transit Area Specific Plan. 

9-C: Refer to Figure 4.7 and 4.8 of the Plan. The proposed facilities are depicted in blue, 
and more specifically are composed of the parking structures, bus transit center, 
drop-off areas; taxi and shuttle areas; and the station.  Figure 4-7 of the Plan will be 
re-labeled, Figure 4-7, City Preferred Option for Layout of BART Station Area. Figure 
4-8 of the Plan will be re-labeled to delete the words, “New Design as Proposed by the 
City of Milpitas.” 

9-D: Comment noted. This comment does not pertain to the adequacy of the Draft EIR, 
and as such no EIR text revisions are necessary. 

9-E: Comments noted.  

9-F: The discussion of all proposed bicycle and pedestrian trails are provided in the 
Specific Plan document on pages 3-24 through 3-29.  They are also shown in the 
street sections in Figures 5-2 through 5-18.   

9-G: See response to comment 5-P. 

9-H: The impacts of the Plan Area were evaluated for freeway segments several 
interchanges beyond the vicinity of the site where the concentration of Plan Area 
traffic is the highest.  As noted in Response 1-D, a TIF program will be developed that 
includes some capacity enhancements, as well as TDM measures to reduce delays and 
minimize vehicle trips generated by the project. Implementation of these measures 
will partially mitigate impacts to State-maintained and other regional facilities. 
However, the addition of additional freeway mainline lanes is considered infeasible, 
and the project’s impact to the freeway system will remain significant and 
unavoidable as previously stated in the DEIR. 

                                                        

1 VTA, Board of Directors Meeting Minutes, June 7, 2007. 
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10. Response to Berg & Berg Enterprises, Inc. 

 

10-A: Comments noted. The commentator has suggested revising the Plan and rewording 
or drafting new Specific Plan policies. Such comments do not pertain to the adequacy 
of the Draft EIR, and as such, no EIR text revisions are necessary. Comments on the 
Specific Plan will be addressed during the public hearings for the Specific Plan. 
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11. Response to DART Transportation Services 

 

11-A:   Comments noted. The commentator has suggested revising the Plan and rewording 
or drafting new Specific Plan policies. Such comments do not pertain to the adequacy 
of the Draft EIR, and as such, no EIR text revisions are necessary. Comments on the 
Specific Plan will be addressed during the public hearings for the Specific Plan. 

11-B:   Comments noted. The commentator has suggested revising the Plan and rewording 
or drafting new Specific Plan policies. Such comments do not pertain to the adequacy 
of the Draft EIR, and as such, no EIR text revisions are necessary. Comments on the 
Specific Plan will be addressed during the public hearings for the Specific Plan. It is 
not appropriate to amend the Draft EIR in anticipation of Specific Plan revisions that 
are not yet determined. 

11-C:   The comments included in this section pose many questions and suggestions to the 
impact fees that will be required for development projects.  The details of the impact 
fee programs will be developed at a future date, and are not required for adoption of 
the Specific Plan or certification of the Draft EIR.  Thus no further amendments to 
the Draft EIR are required to address these questions and suggestions. The City has 
prepared a study assessing the costs and mechanisms for funding public 
improvements, which will be considered by the City Council along with the Specific 
Plan and the Draft and Final EIR.  Because the details of the fee programs are not yet 
known, the text of the Specific Plan Policy 6.32 and the text of page 3.3-79 of the Draft 
EIR will be revised as follows: 

“Policy 6.32: The City shall establish and assess a transportation impact fee program, 
known as the Regional Traffic Fee, to contribute toward traffic improvements to be 
undertaken in whole or in part by the County of Santa Clara or City of San Jose. This 
fee will go toward the East/West Corridor Study, Montague Expressway Widening 
project, and Calaveras Boulevard (SR 237) Overpass Widening project, as well as 
other local and regional improvements. Individual developments within the Transit 
Area are required to prepare a traffic impact analysis to identify their fair share 
contribution toward the impacts and mitigation measures covered by the fee.” 

11-D:   Refer to response 11-C above. Comments noted. The commentator has suggested 
revising the Plan and rewording or drafting new Specific Plan policies. Such 
comments do not pertain to the adequacy of the Draft EIR, and as such, no EIR text 
revisions are necessary. Comments on the Specific Plan will be addressed during the 
public hearings for the Specific Plan.  

11-E:   Comments noted. The commentator has suggested revising the Plan and rewording 
or drafting new Specific Plan policies. Such comments do not pertain to the adequacy 
of the Draft EIR, and as such, no EIR text revisions are necessary. Comments on the 
Specific Plan will be addressed during the public hearings for the Specific Plan. 
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11-F:   Comments noted. It is not appropriate to amend the Draft EIR in anticipation of 
Specific Plan revisions that are not yet determined.   

11-G:   Comments noted. The Statement of Overriding Considerations is not part of the 
Draft EIR, and thus no revisions to the Draft EIR are warranted. 
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12. Response to Milpitas Station, LLC 

 

12-A:   Comment noted. The commentator has suggested rewording Specific Plan policies. 
Such comments do not pertain to the adequacy of the Draft EIR, and as such, no EIR 
text revisions are necessary. Comments on the Specific Plan will be addressed during 
the public hearings for the Specific Plan.  

12-B:   Comment noted. However, these are Specific Plan comments and do not pertain to 
the adequacy of the Draft EIR; as such, no EIR text revisions are necessary. 
Comments on the Specific Plan will be addressed during the public hearings for the 
Specific Plan. 

12-C:   This comment pertains to Figure 4-1 in the Specific Plan. Figure 4-1 of the Specific 
Plan correctly depicts the study area analyzed in the Draft EIR.  
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13. Response to Professional Constructors Inc. 

 

13-A:   Comment noted. Figure 2.3-1 is hereby revised to reflect that the roadway extending 
through the Crossings at Montague apartment complex is a private roadway. 

13-B: Comment noted. Policy 5.17 pertains to new development. Such comments do not 
pertain to the adequacy of the Draft EIR, and as such, no EIR text revisions are 
necessary. Comments on the Specific Plan will be addressed during the public 
hearings for the Specific Plan.  

13-C: All of the policies noted in the comments apply to new development.  Detailed 
language clarifying exactly how the plan requirements will apply to building additions 
and new construction will be contained in new zoning regulations, which will be 
adopted for the land use districts proposed in the Specific Plan. Such comments do 
not pertain to the adequacy of the Draft EIR, and as such, no EIR text revisions are 
necessary. Comments on the Specific Plan will be addressed during the public 
hearings for the Specific Plan. 
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14. Response to YRC Worldwide Enterprise Services, Inc. 

 

14-A:   Comment noted. YRC Worldwide will maintain the right to continue trucking 
operations. Page 3-14 of the Specific Plan states as follows: 

 Existing land uses are permitted to remain in place and continue operations. Existing 
buildings or land uses which become nonconforming as a result of the new zoning 
and land use classifications are governed by Section 56 of the Zoning Code:  
Nonconforming Buildings and Uses. Certain limits are established for repairs, 
additions, restoration, expansion, and occupancy after an extended vacancy.  

Such comments do not pertain to the adequacy of the Draft EIR, and as such, no EIR 
text revisions are necessary. Comments on the Specific Plan will be addressed during 
the public hearings for the Specific Plan. 
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15. Response to Union Pacific Railroad Company 

 

15-A: Comment noted. This is background information about Union Pacific. 

15-B:   Page 2-15 of the Draft EIR states the following:  

“Areawide Infrastructure 

A series of area-wide infrastructure improvements will take place to accommodate 
residential and mixed use development; make it more accessible to and comfortable 
for pedestrians; improve vehicle navigability; provide open space amenities; and 
reduce obstructions to development such as the railroad spur. Streetscape 
improvements and a system of signature pedestrian bridges are particularly important 
to give identity to the area and make it amenable to walking and bicycles. 
Recommended improvements include the following specific projects: 

...Removal or relocation of railroad spur tracks (long-term, if feasible); and Relocation 
of railroad “Y” turnaround (long-term, if feasible)…” 

There are no policies contained in the Plan that request or mandate the removal or 
relocation of the spur or the turnaround. Thus the impacts of the removal have not 
been analyzed in the Draft EIR, and no amendments to the Draft EIR are warranted 
to address this comment. 

The language clearly states that the removal or relocation would only occur if feasible 
in the long-term. It is understood that negotiations, compensation for loss of service, 
and coordination with Union Pacific Rail Road would be required. 

15-C: Refer to Response 2-A and Response 2-B. There are no trails or pedestrian uses 
adjacent to or in close proximity to UP’s tracks that are currently under construction. 

15-D: The Draft EIR text and plan policies reduce noise impacts to a less than significant 
level, as demonstrated by all the noise reduction policies cited in the comment letter. 
However for clarification purposes, Policy 5.17 will be revised to edit the first 
sentence and add a second sentence, as follows: 

“Policy 5.17: In all rental and sale agreements, provide disclosures to future residents 
about all surrounding industrial uses, including UPRR train tracks and operations, 
and the permanent rights of such existing industrial uses to remain. Describe 
potential impacts including but not limited to: noise, groundborne and airborne 
vibration, odors, and use of hazardous materials.This notification must be made prior 
to the sale or rental of building space, and provide information about the extent of 
industrial uses throughout the Transit Area and specific information about each 
industrial use that is immediately adjacent to the property.” 
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15-E: The Plan contains the following policies pertaining to ground-vibration: 

Policy 5.10: New development in the Transit Area shall adhere to the standards and 
guidelines in the Milpitas General Plan that govern noise levels. 

Policy 5.11: Construct masonry walls to buffer residential uses from BART and UPRR 
train tracks. These walls will be constructed by residential developers. They may be 
located within the landscaped buffer along the tracks.  

Policy 5.12: The City shall offer to pay for sound walls, sound absorptive material, and 
additional sound insulation for residential uses located along Great Mall Parkway, 
between South Main and Abel streets, if interior noise levels rise above permitted 
levels by the year 2030.  

Policy 5.13: Apply the FTA groundborne vibration criteria (presented in Table 5-5) as 
review criteria for development projects in the vicinity of vibration sources such as 
BART trains and heavy rail trains.  

Policy 5.14: Project applicants shall conduct a vibration impact analysis for any sites 
adjacent to or within 300 feet of active UPRR and BART alignments to demonstrate 
that interior vibration levels within all new residential development (single family and 
multifamily) and lodging facilities would be at acceptable levels. If needed, require 
mitigation measures to reduce vibration to acceptable levels. 

The Draft EIR text and plan policies reduce vibration impacts to a less than 
significant level, as demonstrated by all the policies above and the policy cited in the 
comment letter. However for clarification purposes, Policy 5.17 is hereby revised as 
stated in Response 15-D above.  

15-F: Refer to Response 3-B.  Also refer to response 15-E, and specifically the revisions to 
Policy 5.17, which address notification to future residents about the potential impacts 
of industrial uses, including odors. 
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