
AGREEMENT BETWEEN THE 
CITY OF MORGAN HILL AND SANTA CLARA VALLEY WATER 

 DISTRICT REGARDING MAINTENANCE AND OPERATION 
OF THE UPPER LLAGAS CREEK FLOOD PROTECTION PROJECT 

AND WEST LITTLE LLAGAS CREEK 

THIS AGREEMENT is made and entered into this ____ day of _____, 2019 (Effective Date) by 
and between the City of Morgan Hill, a municipal corporation of the State of California primarily 
located at 17575 Peak Avenue, Morgan Hill, CA 95037, hereinafter referred to as "CITY", and 
the Santa Clara Valley Water District, a special district organized and existing under the laws of 
the State of California located at 5750 Almaden Expressway, San Jose, California 95118, 
hereinafter referred to as "VALLEY WATER", and together referred to as "PARTIES" and 
individually as "PARTY". 

RECITALS 

A. WHEREAS, VALLEY WATER is enabled by the Santa Clara Valley Water District Act
to provide flood protection in Santa Clara County, and has sought federal aid for flood
protection measures for the Upper Llagas Creek Flood Protection Project (hereinafter
"Project") for 13.9± miles from approximately Buena Vista Avenue in Gilroy, California
upstream to Llagas Road in Morgan Hill, California; and

B. WHEREAS, the PARTIES executed a Cost-Sharing Agreement (#A3313S) for preparing
Project designs, environmental documents, and a U.S. Army Corps of Engineers
(USACE) Design Documentation Report for the Project on September 22, 2009 with the
CITY’s cost share a maximum of three million dollars ($3,000,000).  On April 7, 2014,
VALLEY WATER received a final payment from the CITY maximizing their
contribution at three million dollars in accordance with Agreement #A3313S; and

C. WHEREAS, on June 10, 2014, VALLEY WATER’s Board of Directors certified a Final
Environmental Impact Report (Final EIR) and approved its Project as the lead agency
pursuant to the California Environmental Quality Act (CEQA) (Public Resources Code
section 21000 et. Seq.); and

D. WHEREAS, VALLEY WATER is the fee owner of certain real property along West
Little Llagas Creek within the CITY acquired for the Project; and

E. WHEREAS, the PARTIES executed a Joint Use Agreement (#A4201M - Attachment A)
to enable the CITY to provide certain recreational opportunities to the public within
VALLEY WATER’s fee owned property that do not unreasonably interfere with
VALLEY WATER’s mission of flood protection, water resource management, and
stream stewardship along West Little Llagas Creek between Monterey Road and Ciolino
Avenue in association with the completed Project; and
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F. WHEREAS, VALLEY WATER is required to operate and maintain the Project to 
maintain the 100-year level of flood protection, meet or exceed mitigation plantings 
success criteria, and protect the ecological and biological Project benefits; and 

 
G. WHEREAS, the County of Santa Clara, Department of Roads and Airports intends to 

adopt a resolution of the Board of Supervisors relinquishing the remaining portion of 
Hale Avenue between approximately Main Avenue to north of Wright Avenue to the 
CITY.  This remaining portion of Hale Avenue includes the existing West Little Llagas 
Creek currently serving to convey storm water flows through portions of the CITY; and 

 
H. WHEREAS, VALLEY WATER has plans to construct the Project that will replace the 

existing portion of West Little Llagas Creek along Hale Avenue within underground 
drainage structures within the Hale Avenue right of way to provide a 100-year level flood 
protection; and 

 
I. WHEREAS, CITY is the fee owner of certain real property along West Little Llagas 

Creek within the Project limits, including at existing street crossing locations; and 
 
J. WHEREAS, CITY and VALLEY WATER are precluded by the State Constitution and 

other laws from actions which financially bind future governing bodies.  Nothing herein 
stall constitute, or be deemed to constitute, an obligation of future appropriations of the 
legislative bodies of CITY and VALLEY WATER; and 

 
K. WHEREAS, the PARTIES find it to be in the public interest to provide for joint-use of 

the PARTIES properties within the Project limits and agree to define the maintenance 
and operations roles and responsibilities for each PARTY in association with the Project 
and West Little Llagas Creek. 

 
 

AGREEMENT 
 
 I. TERM 
  
 The term of this AGREEMENT shall commence upon the Effective Date which shall be 

the date the AGREEMENT has been fully executed by both PARTIES, and shall 
continue for Fifty (50) years thereafter, unless earlier terminated pursuant to the terms of 
this AGREEMENT. 

 
 
II. DEFINITIONS 
 
 For purposes of this AGREEMENT, the following terms shall be defined and used as set 

forth below, and any other capitalized terms not defined below shall be as defined 
elsewhere in this AGREEMENT.  The references to particular types of Flood Protection 
Features, Recreation Features, and Joint Flood Protection and Recreation Features and 
the like. 
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1. Flood Protection Features – Those features being used solely for flood protection 
purposes identified as the following: 
a. Underground reinforced box culverts (RCB’s); 
b. Existing rock slope protection, concrete lining and concrete wingwalls; 
c. Inlet structure at Hale Avenue and Wright Avenue; 
d. High flow horseshoe-shaped underground tunnel 12 ft. tall x 14 ft. wide; 
e. Maintenance Access Ramps to West Little Llagas Creek; 
f. Aggregate base maintenance roads; 
g. Gates to maintenance access roads; 
h. In-channel debris and vegetation control; 
i. Flood Protection and Mitigation signage; 
j. Mitigation Plantings; and 
k. miscellaneous features with the purpose of providing hydraulic capacity 

for West Little Llagas Creek. 
  
2. Recreation Features – Those features being used solely for recreation, open space, 

and trail purposes identified as the following: 
a. Asphalt concrete trails; 
b. Recreation signage; 
c. Lighting features; 
d. Drinking fountains; 
e. Bathrooms; 
f. Trash removal and trash receptacles;  
g. Benches; 
h. Bollards; 
i. Landscape plantings; 
j. Weed control along trails and within landscape plantings; 
k. Landscape architectural features (i.e. boulders, sculptures); 
l. Community monuments/exhibits, including Sister City projects; and 
m. miscellaneous features with the purpose of providing recreation, open 

space, and trail uses, including the features installed by the CITY in 
accordance with the Joint Use Agreement (#A4201M) executed by the 
PARTIES, including any future amendments or renewals approved by the 
PARTIES. 

 
3. Joint Flood Protection and Recreation Features – Those features being used 

jointly for flood protection and recreation/trail purposes as identified as the 
following: 
a. Aggregate based maintenance roads/trails; 
b. Fencing; 
c. Underground low flow 36-inch reinforced concrete pipe (RCP) storm 

drain from West Main Avenue to Inlet structure near Wright Avenue; 
d. Rodent control; 
e. miscellaneous features with the purpose of providing both flood protection 

and recreation uses. 
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4. Channel Access Road/Ramps – Any road or ramp which has not been authorized 
for the public’s use and which has been constructed or installed to provide service 
access to, or within West Little Llagas Creek for the sole use by VALLEY 
WATER. 

 
5. Landscape Plantings and associated features – Plant material, such as trees, 

shrubs, turf, reinforced turf, architectural features and irrigation systems installed 
for recreation, open-space, and trail purposes, excluding all Mitigation Plantings. 

 
6. Maintenance Roads/Trails – Paved pathways designed for both public pedestrian 

and bicycle use as well as for service access by VALLEY WATER and CITY. 
 
7. Mitigation Plantings – Native plant material planted to mitigate the loss of such 

plants because of the Project. 
 
8. Operation and Maintenance – Operation and Maintenance shall include all 

operations, maintenance, replacements, repairs, rehabilitation, acquiring required 
permits, satisfying permit conditions, record keeping, and reporting in accordance 
with the standards set forth herein. 

 
9. Sediment – Undesirable sediment accumulation within West Little Llagas Creek 

which must be removed for flood protection purposes. 
 
10. Vegetation – Natural and desirable native mitigation plant growth or undesirable 

plant growth, including fallen trees within West Little Llagas Creek which must 
be controlled for flood protection purposes. 

 
11. Weed Control –Undesirable plant growth along the Maintenance Roads/Trails and 

not within West Little Llagas Creek which is controlled for recreation, open 
space, and trail purposes. 

 
12. Trash and Litter – Waste products, refuse that have been carelessly discarded or 

disposed of improperly, without consent, at an undesirable location. 
 
13. Graffiti – Writings, drawings, or other marks scribbled, scratched, or sprayed on a 

surface in a public place without consent.  
 
 

III. OPERATIONS AND MAINTENANCE PROVISIONS RELATED TO FLOOD 
PROTECTION FEATURES 

 
 A. Operations 
   

VALLEY WATER agrees to provide operations for the Flood Protection Features 
identified and defined within Article II (1.) of this AGREEMENT.  For purposes 
of this AGREEMENT only, during a potential flood emergency, VALLEY 
WATER’s designated Emergency Operations Center (EOC) staff will determine 
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when VALLEY WATER staff will be required to perform emergency operations 
of the Flood Protection Features.   

 
B. Maintenance 
 

VALLEY WATER agrees to provide maintenance for the Flood Protection 
Features identified and defined within Article II (1.) of this AGREEMENT, 
excluding the operation and maintenance for the structural aspects of the RCB’s 
and road crossings which is the CITY’s responsibility.  VALLEY WATER’s 
maintenance of flood protection features includes sediment removal and 
vegetation control consistent with VALLEY WATER Project’s latest version of 
their Operations and Maintenance Guidelines. CITY, at any time, may request a 
copy of the latest version of the Project’s Operations and Maintenance Guidelines 
from VALLEY WATER. 

 
C. Operations and Maintenance of Existing West Little Llagas Creek at Hale Avenue 

 
VALLEY WATER agrees to operate and maintain West Little Llagas Creek 
along Hale Avenue between approximately Wright Avenue and West Main 
Avenue when County of Santa Clara relinquishes this remaining portion of Hale 
Avenue to the CITY and prior to completion of the Project.  The completed 
Project will replace this portion of West Little Llagas Creek within underground 
drainage structures, which are identified and defined as Flood Protection Features 
within Article II (1.) of this AGREEMENT. PARTIES acknowledge VALLEY 
WATER has CITY’s permission in accordance with this AGREEMENT to 
conduct operations and maintenance, including sediment removal within existing 
West Little Llagas Creek, where no additional approval is required by the CITY.   
VALLEY WATER's maintenance schedule will be in accordance with the terms 
and conditions of Article VI (A.) of this AGREEMENT. 

 
 D. Operations and Maintenance of Mitigation Plantings 
 

VALLEY WATER agrees to operate and maintain the Mitigation Plantings in 
accordance with the regulatory permits acquired for the Project. 

 
  

IV.  OPERATIONS AND MAINTENANCE PROVISIONS RELATED TO RECREATION 
FEATURES 

 
A. Operations 

   
CITY alone is responsible for supervising the public’s authorized use of the 
Recreation Features.  CITY agrees to provide operations for the Recreation 
Features identified and defined within Article II (2.) of this AGREEMENT, 
consistent with the CITY’s standard park/trail operations, and in accordance with 
the Joint Use Agreement (#A4201M) previously executed by the PARTIES, 
including any future amendments or renewals approved by the PARTIES. 
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B. Maintenance 
 

CITY agrees to provide maintenance for the Recreation Features identified and 
defined within Article II (2.) of this AGREEMENT, including trash and graffiti 
removal consistent with the CITY’s standard park/trail operations, and in 
accordance with the Joint Use Agreement (#A4201M) previously executed by the 
PARTIES, including any future amendments or renewals approved by the 
PARTIES. 

 
 C. Operations and Maintenance of Recreation Features 
 

CITY agrees to operate and maintain the Recreation Features consistent with the 
CITY’s standard park/trail operation and maintenance standards, and this 
operation and maintenance shall not be inconsistent with VALLEY WATER’s 
Operations and Maintenance Guidelines, as amended from time to time, and shall 
not conflict with VALLEY WATER’s Mitigation Plantings in accordance with 
the regulatory permits acquired for the Project.  To the extent this AGREEMENT 
conflicts with any of the terms and conditions of the Joint Use Agreement 
(#A4201M), including any future amendments or renewals approved by the 
PARTIES, the terms and conditions of the Joint Use Agreement shall prevail. 
 

 
V.  OPERATIONS AND MAINTENANCE PROVISIONS RELATED TO JOINT FLOOD 

PROTECTION AND RECREATION FEATURES 
 
 A. Operations and Maintenance 
 

1. VALLEY WATER agrees to provide operations and maintenance for 
those Flood Protection features related to Joint Flood Protection and 
Recreation Features identified and defined within Article II (3.) of this 
AGREEMENT. 

 
 By way of example, VALLEY WATER is responsible for maintenance of 

the Maintenance Roads structural base materials and/or sub-base structural 
integrity and fencing damaged by VALLEY WATER personnel or its 
authorized agents.  

 
2. CITY agrees to provide operations and maintenance for those Recreation 

features related to Joint Flood Protection and Recreation Features 
identified and defined within Article II (3.) of this AGREEMENT, 

 
 By way of example, CITY is responsible for maintenance of concrete 

asphalt surfacing of maintenance road/trails, 36-in RCP low flow storm 
drain West Main Avenue to Wright Avenue, fencing damaged by public 
use, etc. as defined in and in accordance with the terms and conditions of 
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the Joint Use Agreement (#A4201M), including any future amendments or 
renewals approved by the PARTIES. 

 
 B. Failure of Operations and Maintenance by CITY or VALLEY WATER 

 
In the event either the CITY or VALLEY WATER fails to perform its obligations 
under this Article in a timely fashion, the other party may, after providing 
notification to the party required to perform the obligation of the deficiency, 
provide the complete operations and maintenance of a Joint Flood Protection and 
Recreation Features.  The party in default shall reimburse the party that provided 
operations and maintenance on the Joint Flood Protection and Recreation Features 
within sixty (60) days of proper billing.  Proper billing will include an itemized 
breakdown of the proportional costs and a complete description of those items 
and/or exact locations of those areas that received the operations and maintenance 
work.  The CITY and VALLEY WATER agree to resolve any dispute regarding 
the proportional costs, not specifically addressed in this AGREEMENT, for 
operating and maintaining the Joint Flood Protection and Recreation Features 
through the resolution process set forth in Article X of this AGREEMENT. 
 
 

VI. SCHEDULING OF MAINTENANCE 
 

A. VALLEY WATER's Maintenance Schedule  
 

1. PARTIES acknowledge and agree that VALLEY WATER is responsible 
for performing routine maintenance for flood protection and water 
resource management purposes in a manner consistent with its 
maintenance of comparable facilities or creeks. 

 
2. PARTIES acknowledge and agree VALLEY WATER’s use of equipment 

for maintenance work, including herbicide applications to control 
vegetation as contemplated under this AGREEMENT may, on occasion, 
disrupt the use of the Recreation Features by CITY, the public, or both.  
Accordingly, VALLEY WATER agrees to notify the CITY’s designated 
superintendent at least ten (10) working days prior to commencement of 
such work, to minimize public impacts. 

 
3. PARTIES acknowledge VALLEY WATER has CITY’s permission in 

accordance with this AGREEMENT to conduct operations and 
maintenance, including rock slope protection installation/repairs, sediment 
removal, and vegetation management for flow conveyance for the 
following street locations and street crossings associated with the Project, 
where no additional approval is required by the CITY: 
 
• La Crosse Drive (South), Bridge #37C-329: CITY owned, four (4) 

Cell Reinforced Concrete Box Culvert (RCB); 
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• La Crosse Drive (North), Bridge #37C-328: CITY owned, four (4) 
Cell RCB; 

• West Edmundson Avenue, Bridge #37C-168:  CITY owned 
• Edes Street, Bridge #37C-409: CITY owned four (4) RCB’s: Three 

(3) RCB’s 10 ft. wide x 7 ft. tall, One (1) 10 ft. wide x 9 ft. tall; 
• Cosmo Avenue, Bridge #37C-408: CITY owned four (4) RCB’s: 

Three (3) RCB’s 10 ft. wide x 7 ft. tall, One (1) 10 ft. wide x 9 ft. 
tall; 

• Spring Avenue: CITY owned three RCB’s: Center RCB 10 ft. wide 
x 10 ft. tall, two side RCB’s 10 ft. wide x 9 ft. tall; 

• Ciolino Avenue: Confluence with existing VALLEY WATER 
owned 15 ft. wide x 8 ft. tall underground RCB, Underground 10ft. 
wide x 9ft. tall and 10ft. wide x 8ft. tall - high flow RCBs parallel 
along Ciolino Avenue, including confluence with CITY owned 
existing 72-in. Dewitt Creek storm drain.  Note: The existing 72-
inch Dewitt Creek storm drain is and remains the CITY’s 
operations and maintenance responsibility; 

• Del Monte Avenue (Ciolino Avenue to North of West Dunne 
Avenue): VALLEY WATER owned underground 10ft. wide x 9ft. 
tall and 10ft. wide x 8ft. tall - high flow RCBs parallel with Del 
Monte Avenue; 

• West Dunne Avenue: VALLEY WATER owned underground 10ft. 
wide x 9ft. tall and 10ft. wide x 8ft. tall - high flow RCBs crossing;  

• Nob Hill Terrace: VALLEY WATER owned high flow horseshoe-
shaped underground tunnel 12 ft. tall x 14 ft. wide parallel within 
Nob Hill Terrace; 

• Hale Avenue (Nob Hill Terrace to Warren Avenue): VALLEY 
WATER owned high flow horseshoe-shaped underground tunnel 
12 ft. tall x 14 ft. wide parallel within Hale Avenue; 

• Warren Avenue (at Hale): VALLEY WATER owned high flow 
horseshoe-shaped underground tunnel 12 ft. tall x 14 ft. wide 
crossing; 

• Hale Avenue (Warren Avenue to Wright Avenue): CITY owned 
underground 36-in RCP low flow storm drain, VALLEY WATER 
owned 10ft. wide x 9ft. tall and 10ft. wide x 8ft. tall - high flow 
RCBs parallel to and within Hale Avenue; 

• West Main Avenue: CITY owned underground 36-in RCP low 
flow storm drain, VALLEY WATER owned 10ft. wide x 9ft. tall 
and 10ft. wide x 8ft. tall - high flow RCBs crossing; 

• Wright Avenue: CITY owned underground 36-in RCP low flow 
storm drain, VALLEY WATER owned 10ft. wide x 9ft. tall and 
10ft. wide x 8ft. tall - high flow RCBs crossing; 

• Hillwood Lane: CITY owned arched culvert; 
• Llagas Creek Drive: CITY owned arched culvert, 5ft.-11in.± wide 

x 22ft.-10in.± tall; 
• Llagas Road: CITY owned RCB-Double Cell 

Attachment 1 
Page 8 of 47



 
If said VALLEY WATER maintenance work will involve the closure of 
any CITY streets/traffic lanes, or will involve frequent trucking (defined 
as more than one truck per hour) to and from the maintenance site, 
VALLEY WATER will submit a traffic control plan to CITY. CITY staff 
will have three working days from receipt of the traffic control plan to 
review and suggest any modifications to VALLEY WATER. VALLEY 
WATER is not otherwise required to submit a traffic control plan to 
complete maintenance work associated with Flood Protection Features or 
Joint Flood Protection and Recreation Features as identified and defined in 
Article II (1.) and (3.).  

   
4. PARTIES acknowledge a portion of existing West Little Llagas Creek 

from Ciolino Avenue upstream to West Main Avenue is outside of the 
Project’s scope of work and operations, and maintenance responsibilities 
for such property shall comply and be limited to the terms and conditions 
of the PARTIES’ existing right of way documents for this portion of West 
Little Llagas Creek: 
• Ciolino Avenue to Dunne Avenue: VALLEY WATER Easement 

Deeds for existing 15 ft. wide x 8 ft. tall RCB beneath shopping 
center: 
o #1655462 Easement, recorded 6/30/1959; 
o #6767759 Easement, recorded 7/1/1980; 
o #11900477 Easement, recorded 5/12/1993; 
o #12750293 Easement, recorded 12/15/1994; 
o #12750297 Easement, recorded 12/15/1994; 

• Dunne Avenue: CITY owned crossing where VALLEY WATER 
has no existing rights; 

• 5th Street:  CITY owned crossing where VALLEY WATER has no 
existing rights; 

• 4th Street:  CITY owned crossing where VALLEY WATER has no 
existing rights; 

• Between 4th Street and 3rd Street: VALLEY WATER Easement 
Deed #6388526, recorded 5/30/1979 for a 203± sf triangle shaped 
parcel; 

• 3rd Street:  CITY owned crossing where VALLEY WATER has no 
existing rights; 

• Del Monte Avenue: CITY owned crossing where VALLEY 
WATER has no existing rights; 

• Warren Avenue:  CITY owned crossing where VALLEY WATER 
has no existing rights; and 

• Warren Avenue to West Main Avenue: VALLEY WATER Deeds: 
o #1994330 Easement, recorded 5/8/1961; 
o #1995042 Easement, recorded 5/9/1961; 
o #7468700 Fee Grant Deed (7,250± sf), recorded 9/20/1982; 
o #9198181 Easement, recorded 3/18/1987. 
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5. VALLEY WATER maintenance activities are to comply with all 
applicable City, County, and State regulations regarding traffic control. 
VALLEY WATER further agrees, whenever practical, to schedule the use 
of said maintenance work to avoid or minimize disruption of the 
Recreation Features as identified and defined in Article II (2.), including 
special event activities held within the Project area. 

 
B. CITY Maintenance Schedule 
 

1. PARTIES acknowledge and agree CITY is responsible for performing 
routine maintenance for recreation, open space, and trails in a manner 
consistent with the CITY’s standard park/trail operations, and in 
accordance with the Joint Use Agreement (#A4201M) executed by the 
PARTIES, including any future amendments or renewals approved by the 
PARTIES. Accordingly, CITY agrees to notify VALLEY WATER’s 
designated superintendent at least ten (10) working days prior to 
commencement of such work, to coordinate with VALLEY WATER 
maintenance responsibilities to minimize public impacts. 

 
2. PARTIES acknowledge and agree CITY is and remains responsible for the 

operation and maintenance responsibilities for the storm drainage system, 
outfalls, outfall structures/headwalls, flap gates, and appurtenances that 
may discharge into the Project’s Flood Protection Features.  

 
3. PARTIES further acknowledge and agree that CITY is responsible for the 

CITY owned structures, including structural inspections and repairs and 
for performing maintenance (i.e. street resurfacing) on street locations and 
street crossings associated with the Project as identified and defined in 
Article VI (A)(3). 

 
C. CITY Event Schedule 

 
CITY agrees to notify the VALLEY WATER’s designated superintendent at least 
thirty (30) calendar days prior to commencement of such events within the Project 
limits, so VALLEY WATER may coordinate their maintenance activities 
accordingly to minimize public impacts.  

 
D. CITY and VALLEY WATER Designated Superintendents  
 

CITY and VALLEY WATER agree, for proposed activities/work within the 
Project limits, to provide the other with the name and business telephone number 
of their designated superintendents for purposes of receiving the schedules and 
notice required under this Article VI, if different than their designated 
superintendents identified in Article XI of this AGREEMENT.  CITY and 
VALLEY WATER agree to notify the other in a timely manner in the event of 
any changes in the information regarding their designated superintendents. 
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VII. DAMAGE OR DESTRUCTION 
 

A. Damage to CITY’s Improvements within VALLEY WATER’s Project right of 
way 

 
1. In accordance with the terms and conditions of the Joint Use Agreement 

(#A4201M), VALLEY WATER is not responsible for any damage 
occurring to CITY improvements or structures located within VALLEY 
WATER’s Project right of way that results from VALLEY WATER’s 
maintenance, construction or reconstruction activities, or from its water 
management and/or flood protection facilities located on or near this 
Project right of way, including (without limitation) any flood flows, or 
inundation of West Little Llagas Creek onto Recreation Features or joint 
Flood Protection and Recreation Features.  Further, CITY is responsible 
for any damage occurring to either VALLEY WATER’s or CITY’s 
improvements or structures located within VALLEY WATER’s Project 
right of way that result from the public’s use.  All such costs for repairing 
such damage to VALLEY WATER’s or CITY’s improvements will be 
borne by CITY. 

 
2. In the event CITY fails to perform its obligations under this Article in a 

timely fashion, VALLEY WATER shall, by written notice, provide CITY 
with an additional fifteen (15) days to cure.  If, after such cure period, 
CITY has not taken the action(s) specified in this Article, VALLEY 
WATER, at VALLEY WATER's sole option, shall have the right to 
proceed with such repairs or replacement and bill CITY for VALLEY 
WATER's costs of same. By "costs," the PARTIES agree that such costs 
shall include the costs which are necessary to complete the work and a 
proportionate share of VALLEY WATER's design, engineering, and 
administrative expenses. 

  
B. Damage to CITY’s Improvements within CITY’s right of way 
 

1. PARTIES agree VALLEY WATER is responsible for operations and 
maintenance of the Flood Protection Features as identified and defined in 
Article II (1.).  VALLEY WATER is responsible for any damage 
occurring to CITY improvements or structures located within CITY’s 
right of way that results from VALLEY WATER’s maintenance, 
construction or reconstruction activities. 

 
By way of example, if VALLEY WATER damages existing CITY street 
improvements while VALLEY WATER performs sediment removal of 
the reinforced concrete box culverts at existing CITY street crossings, all 
such costs for repairing such damage to CITY’s improvements will be 
borne by VALLEY WATER. 
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2. In the event VALLEY WATER fails to perform its obligations under this 
Article in a timely fashion, CITY shall, by written notice, provide 
VALLEY WATER with an additional fifteen (15) days to cure.  If, after 
such cure period, VALLEY WATER has not taken the action(s) specified 
in this Article, CITY, at CITY's sole option, shall have the right to proceed 
with such repairs or replacement and bill VALLEY WATER for CITY's 
costs of same. By "costs," the PARTIES agree that such costs shall include 
the costs which are necessary to complete the work and a proportionate 
share of CITY’s design, engineering, and administrative expenses. 

 
C. Allocation of Costs 

 
In the event that damage or destruction occurs to Flood Protection Features, 
Recreations Features, Joint Flood Protection and Recreation Features, or 
Mitigation Plantings from a cause not specifically addressed in this Article or 
from a combination of causes involving the acts and omissions of VALLEY 
WATER and CITY, the PARTIES agree to resolve the allocation of costs for 
repairing or replacing the affected facilities through the resolution process set 
forth in Article X of this AGREEMENT. 

 
D. Rodent Control 

 
1. PARTIES agree that Rodent Control is required for Joint Flood Protection 

and Recreation Features that benefits each PARTY.  CITY agrees to 
provide rodent control services on behalf of the community and as needed 
for the protection of the Recreation Features at its sole cost. CITY agrees 
to notify VALLEY WATER’s designated superintendent at least ten (10) 
working days prior to commencement of such work. 

 
2. PARTIES acknowledge and agree that VALLEY WATER may perform 

rodent control as required to protect Flood Protection Features and 
Mitigation Plantings at their sole cost. VALLEY WATER agrees to notify 
CITY’s designated superintendent at least ten (10) working days prior to 
commencement of such work. 

 
 
VIII. SUCCESSORS AND ASSIGNS 
 

This AGREEMENT, and all terms, covenants, and conditions hereof, shall apply to and 
bind the successors and assigns of the respective parties hereto. 
 

 
IX. MUTUAL INDEMNIFICATION PROVISIONS 
 

A. Neither VALLEY WATER, nor any officer or employee or agent thereof, shall be 
held responsible for any damage or liability occurring by reason of anything done 
or omitted by CITY or public under or in connection with any work under this 
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AGREEMENT.  It is also understood and agreed that, pursuant to Government 
Code Section 895.4, CITY shall fully defend, indemnify, and hold VALLEY 
WATER harmless from any liability imposed for injury (as defined by 
Government Code Section 810.8) occurring by reason of anything done or 
omitted by CITY under this AGREEMENT. 

 
B. Neither CITY, nor any officer or employee or agent thereof, shall be held 

responsible for any damage or liability occurring by reason of anything done or 
omitted by VALLEY WATER under or in connection with any work, authority, 
or jurisdiction delegated to VALLEY WATER under this AGREEMENT.  It is 
also understood and agreed that, pursuant to Government Code Section 895.4, 
VALLEY WATER shall fully defend, indemnify, and hold CITY harmless from 
any liability imposed for injury (as defined by Government Code Section 810.8) 
occurring by reason of anything done or omitted by VALLEY WATER under this 
AGREEMENT. 

 
 
X. RESOLUTION OF DISPUTES 
 

This AGREEMENT requires the PARTIES work together in good faith to achieve the 
intent of this AGREEMENT.  In the event that a dispute arises as to the proper 
interpretation of the respective rights and responsibilities of the PARTIES under this 
AGREEMENT, or as to any other aspect of this AGREEMENT, the PARTIES agree that 
they each will assign the appropriate individuals to meet and make good faith efforts to 
negotiate in order to arrive at a resolution of the dispute. 
 
If after employing this informal resolution process the parties are at impasse, either 
PARTY may request an independent, mutually agreed upon mediator to facilitate further 
negotiation with the costs shared equally by each party.  
 
Nothing herein shall prevent either PARTY from exercising any rights it may have to 
enforce the terms of this AGREEMENT at law or in equity. 
 

 
XI. NOTICE AND SUPERINTENDENT DESIGNATION 
 

Unless otherwise provided in this AGREEMENT, any notice, tender, or delivery 
(collectively, "communications") to be given hereunder by either PARTY shall be in 
writing and shall be delivered by personal delivery, or by registered or certified mail, 
postage prepaid, return receipt requested.  Communications delivered personally or sent 
by registered or certified mail, in accordance with this Article shall be deemed 
communicated when delivered upon receipt or refusal to accept delivery at the addresses 
specified in this Article.  Each PARTY must appoint a superintendent to be directly in 
charge of an organization which will be fully responsible for the continuous inspection, 
operation, and maintenance of the Project Features.  Each PARTY has appointed as their 
superintendent the individual listed below.  Each PARTY may change its superintendent, 
address, or telephone number by written notice given in accordance with this Article: 
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To VALLEY WATER: Valley Water 
5750 Almaden Expressway 
San Jose, CA  95118-3686 
Attn:  Chief Executive Officer 
Telephone Number: (408) 630-2084 
 

To CITY: City of Morgan Hill 
17575 Peak Avenue 
Morgan Hill, CA  95037 
Attn:  City Manager  
Telephone Number: (408) 776-7382 
 

XII. MISCELLANEOUS PROVISIONS 
  

A. Singular and Plural:  Words in the singular number shall be to include the plural, 
unless the context otherwise requires. 

 
B. Time of Essence:  Time is of the essence for the performance of all obligations 

under this AGREEMENT. 
 

C. Choice of Law:  This AGREEMENT shall be governed by and construed in 
accordance with the laws of the State of California.  In the event that suit shall be 
brought by either party hereunder, the PARTIES agree that trial of such action 
shall be exclusively vested in a State court in the County of Santa Clara or, where 
appropriate, in the United States District Court for the Northern District of 
California, San Jose, California. 

 
D. Captions:  The captions inserted in this AGREEMENT are for convenience only, 

and in no way define, limit, or otherwise describe the scope or intent of this 
AGREEMENT, or any provision hereof, or in any way affect the interpretation of 
this AGREEMENT. 

 
E. Entire Agreement:  This AGREEMENT (including the Joint Use Agreement 

(#A4201M and any future amendments or renewals approved by the PARTIES.) 
and VALLEY WATER’s latest Project Operations and Maintenance Guidelines, 
which are incorporated herein by reference) constitutes the entire understanding 
and AGREEMENT of the PARTIES with respect to the subject matter of this 
AGREEMENT, and contains all the covenants and agreements of the PARTIES 
with respect thereto.  CITY and VALLEY WATER each acknowledge that no 
representations, inducements, promises, or agreements, oral or written, have been 
made by CITY or VALLEY WATER, or anyone acting on behalf of CITY or 
VALLEY WATER, which are not contained herein, and any prior agreements, 
promises, negotiations, or representations not expressly set forth in this 
AGREEMENT are of no force or effect. 
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F. Waivers:  The waiver by a PARTY to this AGREEMENT of any term, covenant, 

agreement, or condition herein contained shall not be deemed to be a waiver of 
any subsequent breach of the same or any other term, covenant, agreement, or 
condition herein contained, nor shall any custom or practice which may develop 
between the parties in the administration of this AGREEMENT be construed to 
waive or lessen the right of a PARTY to insist upon the performance by the other 
PARTY in strict accordance with all of the provisions of this AGREEMENT.   

 
G. Severability:  If any clause or provision of this AGREEMENT is illegal, invalid, 

or unenforceable under present or future laws effective during the term of this 
AGREEMENT, then and in that event, it is the intention of the PARTIES hereto 
that the remainder of this AGREEMENT shall not be affected thereby, and it is 
also the intention of the PARTIES to this AGREEMENT that, in lieu of each 
clause or provision of this AGREEMENT that is illegal, invalid, or unenforceable, 
there be added as a part of this AGREEMENT a clause or provision as similar in 
terms to such illegal, invalid, or unenforceable clause or provision as may be 
possible and be legal, valid, and enforceable. 

 
 

WITNESS THE EXECUTION HEREOF, 
 
  
CITY OF MORGAN HILL 
A Municipal corporation of the County of 
Santa Clara 

VALLEY WATER 
A Special District, created by the California 
Legislature 

 
 

By:______________________________ By:______________________________ 
Christina Turner      Norma J. Camacho 
City Manager      Chief Executive Officer 

 
 

 

ATTEST: ATTEST: 
  
  
_________________________________ _________________________________ 
Michelle Wilson Michele L. King 
Deputy City Clerk Clerk of the Board of Directors 
  
APPROVED AS TO FORM: APPROVED AS TO FORM: 
  
  
_________________________________ _________________________________ 
Donald Larkin Brian Hopper 
City Attorney Senior Assistant District Counsel 
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