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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California

SECOND AMENDMENT TO CONTRACT BETWEEN THE UNITED STATES
SANTA CLARA VALA_LI.\IE'.% WATER DISTRICT
FOR WATER SERVICE AND OPERATION AND
MAINTENANCE OF CERTAIN WORKS OF THE SAN FELIPE DIVISION

THIS SECOND AMENDMENT CONTRACT NO. 7-07-20-W0023B, is made this
day of , 2020 in pursuance generally of the Act of June 17, 1902 (32 Stat. 388),
and acts amendatory and supplementary thereto, including but not limited to, the Act of August
26, 1937 (50 Stat. 844), as amended and supplemented; August 4, 1939 (53 Stat. 1187), as
amended and supplemented; July 2, 1956 (70 Stat. 483), June 21, 1963 (77 Stat. 68), August 27,
1967 (81 Stat. 173), October 12, 1982 (96 Stat. 1263), October 27, 1986 (100 Stat. 3050), as
amended, and Title XXXIV of the Act of October 30, 1992, (106 Stat. 4706), all collectively
hereinafter referred to as the Federal Reclamation law, between THE UNITED STATES OF
AMERICA, hereinafier referred to as the United States, and SANTA CLARA VALLEY
WATER DISTRICT, hereinafier referred to as the Contractor, a public agency of the State of
California, duly organized, existing, and acting pursuant to the laws thereof;

WITNESSETH, That;

EXPLANATORY RECITALS

[1*] 'WHEREAS, the United States has constructed and is operating the Central Valley

Project (“Project”), California, for diversion, storage, carriage, distribution and beneficial use,

for flood control, irrigation, municipal, domestic, industrial, fish and wildlife mitigation,

protection and restoration, generation and distribution of electric energy, salinity control,

Attachment 2
Page 3 of 123



I8

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

39

40

Second Amendatory Contract
No. 7-07-20-W0023B
navigation and other beneficial uses, of waters of the Sacramento River, the American River, the
Trinity River, and the San Joaquin River and their trnibutaries; and
[2"] WHEREAS, the Contractor and the United States entered into a contract titled
“Contract Between the United States and Santa Clara Valley Water District for Water Service
and for Operation and Maintenance of Certain Works of the San Felipe Division”, Contract No.
7-07-20-W0023, dated June 7, 1977, which established terms and conditions for the delivery to
the Contractor of Project water from January 1, 1988 through December 31, 2027, hereinafter
referred to as the “1977 Contract™; and
[3%] WHEREAS, the Contractor and the United States entered into an amendment to
the 1977 Contract dated March 28, 2007, titled “First Amendment to Contract between the
United States and Santa Clara Valley Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division”, Contract No. 7-07-20-W0023A,
which among other things established the terms and conditions for the repayment of the San
Felipe Division facilities and implementation of certain Central Valley Project Improvement Act
activities, hereinafter referred to as “First Amendment”; and
[4"] WHEREAS, the 1977 Contract as amended by the First Amendment is hereinafter
referred to as “Existing Contract”; and
[s"1  WHEREAS, the “First Amendment” incorrectly identifies the Contract No. as
7-07-02-W0023A instead of 7-07-20-W0023A; and
[6"] WHEREAS, the Contracting Officer and the Contractor agree to amend the
Existing Contract, with the execution of this Second Amendment to the Existing Contract to
update Article 9 to add CVP-wide form of contract language providing for the mutually agreed

upon point or points of delivery pursuant to Federal Reclamation law on the terms and conditions
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as set forth below and to update the Standard Articles consistent with the Bureau of
Reclamations current requirements; and
[7"] WHEREAS, the environmental compliance requirements for the execution of this
contract have been met by Environmental Assessment Number (EA) 14-046 entitled “Santa
Clara Valley Water District Second Contract Amendment,” which resulted in a Finding of No
Significant Impact Number 14-046 dated January 4, 2019.
NOW, THEREFORE, in consideration of the mutual and dependent covenant herein
contained, it is hereby mutually agreed by the parties hereto as follows:

MODIFICATION TO EXISTING CONTRACT

1. The contract number Contract No. 7-07-02-W0023A is corrected to Contract No.
7-07-20-W0023A wherever it occurs in the Existing Contract including exhibits.

2. Article 1 in the Existing Contract, entitled DEFINITIONS is amended as
follows:

(a) Subdivisions (b), (h), (i) and (k) in Article 1 of the Existing Contract
are amended and replaced in their entirety with the following new subdivisions (b), (h), (i)
and (k).

(b) “Project” shall mean the Central Valley Project (CVP) owned by the
United States and managed by the Department of the Interior, Bureau of Reclamation;

(h)  “Agricultural Water” shall mean the use of Project Water to irrigate lands
primarily for the production of commercial, agricultural crops or livestock, and domestic and
other uses that are incidental thereto;

(i) “Municipal and Industrial Water or M&I” shall mean the use of Project
Water for municipal, industrial, and miscellaneous other purposes not falling under the definition

of Agricultural Water or within another category of water use under an applicable Federal
authority;

Attachment 2
Page 5 of 123



66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

88

Second Amendatory Contiact
No. 7-07-20-W0023B

(k)  “Calendar Year” or “Year” shall mean the period January 1 through
December 31, both dates inclusive;

(b)  Article 1 in the Existing Contract is amended to add the following
definitions in subdivisions (u) through (cc):

()] “Condition of Shortage” shall mean a condition respecting the Project
during any Year such that the Contracting Officer is unable to deliver sufficient water to meet the
Contract Total;

(v}  “Contract Total” shall mean the maximum amount of water to which the
Contractor is entitled under subdivision (b) of Article 3 of this Contract;

(w)  “CVPIA” shall mean the Central Valley Project Improvement Act, Title
XXXIV of the Act of October 30, 1992 (106 Stat. 4706);

(x)  “Delta Division Facilities” shall mean those existing and future Project
facilities in and south of the Sacramento-San Joaquin Rivers Delta, including, but not limited to,
the Jones Pumping Plant, the O’Neill Forebay, the O’Neill Pumping/Generating Plant, and the
San Luis Reservoir, used to divert, store and convey water to those Project Contractors entitled
to receive water conveyed through the Delta-Mendota Canal;

(y)  “Operation and Maintenance” or “O&M" shall mean normal and
reasonable care, control, operation, repair, replacement (other than capital replacement), and
maintenance of Project facilities;

(z) “Project Contractors” shall mean all parties who have water service
contracts for Project Water from the Project with the United States pursuant to Federal
Reclamation law;

(aa)  “Project Water” shall mean all water that is developed, diverted, stored, or
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delivered by the Secretary in accordance with the statutes authorizing the Project and in
accordance with the terms and conditions of water rights acquired pursuant to California law;
(bb)  “Secretary” shall mean the Secretary of the Interior, a duly appointed
successor, or an authorized representative acting pursuant to any authority of the Secretary and
through any agency of the Department of the Interior;
(cc}  “Water Scheduled” shall mean Project Water made available to the
Contractor for which times and quantities for delivery have been established by the Contractor
and Contracting Officer, pursuant to Article 4 of this Contract;
3. Article 9(a) in the Existing Contract First sentence is amended and replaced
in its entirety with the following:

POINT OF DELIVERY — MEASUREMENT — RESPONSIBILITY FOR
DISTRIBUTION

9. (a) Project Water scheduled as provided in Article 4 of this Contract
shall be made available to the Contractor, pursuant to this Contract, at the headworks of the
Santa Clara Facilities and/or any additional point or points of delivery either on Project facilities
or another location or locations, mutually agreed to in writing by the Contracting Officer and the
Contractor. Such additional point or points of delivery shall be set forth in Exhibit “G”, which
may be revised without amending this Contract.

4, Article 7 in the Existing Contract titled WATER SHORTAGE AND

APPORTIONMENT is amended and replaced in its entirety with the following new Article

7:
CONSTRAINTS ON AVAILABILITY OF WATER

7. (a) In its operation of the Project, the Contracting Officer will use all
reasonable means to guard against a condition of shortage in the quantity of water to be made
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available to the Contractor pursuant to this contract. In the event the Contracting Officer
determines that a condition of shortage appears probable, the Contracting Officer will notify the
Contractor of said determination as soon as practicable,

(b) If there is a condition of shortage because of inaccurate runoff forecasting
or other similar operational errors affecting of the Project, drought, other physical causes beyond
the control of the Contracting Officer or actions taken by the Contracting Officer to meet current
and future legal obligations, then, except as provided in Article 32 of this Contract, no liability
shall accrue against the United States or any of its officers, agents, or employees for any damage,
direct or indirect, arising therefrom.

(© In any year that the Contracting Officer determines there is a shortage in
the quantity of water available to Project Contractors, the Contracting Officer will apportion
available water among the water users capable of receiving water from the same Project facilities
by reducing deliveries to all such water users by the same percentage, unless the Contracting
Officer is prohibited by existing contracts, Project authorizations, or the Contracting Officer
determines that some other method of apportionment is required to prevent undue hardship. In
the event reduced deliveries within the Division are necessary, Project Water furnished under
this Contract for M&I purposes will be allocated in accordance with the CVP M&I Water
Shortage Policy. Such Policy shall be amended, modified, or superseded only through public
notice and comment procedure.

(d)  If operation of the Project to meet legally required Delta water quality
control standards, including Federally adopted water quality standards, causes a shortage in
water supply and requires a reduction in deliveries of water to the Contractor under this
agreement, such reductions will be made in accordance with subdivision (c) of this article and
shall not be deemed a breach hereof.

s. Article 8 in the Existing Contract titled QUALITY OF WATER is deleted in

its entirety and Article 21 titled WATER AND AIR POLUTION CONTROL is retitled
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PROTECTION OF WATER AND AIR QUALITY and is amended and replaced by the

following Article 21 in its entirety:

PROTECTION OF WATER AND AIR QUALITY

21. (a) The Contractor, without expense to the United States, will care for,
operate and maintain transferred works in a manner that preserves the quality of the water at the
highest feasible level as determined by the Contracting Officer.

(b)  The United States will care for, operate and maintain reserved works in a
manner that preserves the quality of the water at the highest feasible level as determined by the
Contracting Officer.The United States does not warrant the quality of the water delivered to the
Contractor and is under no obligation to furnish or construct water treatment facilities to
maintain or improve the quality of water delivered to the Contractor.

(c) The Contractor shall comply with all applicable water and air pollution
laws and regulations of the United States and the State of California; and shall obtain all required
permits or licenses from the appropriate Federal, State, or local authorities necessary for the
delivery of water by the Contractor; and shall be responsible for compliance with all Federal[,
State, and local] water quality standards applicable to surface and subsurface drainage and/or
discharges generated through the use of Federal or Contractor facilities or project water provided
by the Contractor within the Contractor’s Project Water Service Area.

(d) This article will not affect or alter any legal obligations of the Secretary to
provide drainage or other discharge services.

6. Article 10 in the Existing Contract titled LIMITATION ON DELIVERY, is

deleted in its entirety.

(2 Article 14 in the Existing Contract titted CHARGES FOR DELINQUENT

PAYMENTS, is amended and replaced in its entirety with the following new Article 14:

14.  (a) The Contractor shall be subject to interest, administrative, and penalty
charges on delinquent payments. If a payment is not received by the due date, the Contractor
shall pay an interest charge on the delinquent payment for each day the payment is delinquent
beyond the due date. If a payment becomes 60 days delinquent, the Contractor shall pay, in
addition to the interest charge, an administrative charge to cover additional costs of billing and
processing the delinquent payment. If a payment is delinquent 90 days or more, the Contractor
shall pay, in addition to the interest and administrative charges, a penalty charge for each day the
payment is delinquent beyond the due date, based on the remaining balance of the payment due
at the rate of 6 percent per year. The Contractor shall also pay any fees incurred for debt
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collection services associated with a delinquent payment.

(b)  The interest rate charged shall be the greater of either the rate prescribed
quarterly in the Federal Register by the Department of the Treasury for application to overdue
payments, or the interest rate of (.5 percent per month. The interest rate charged will be
determined as of the due date and remain fixed for the duration of the delinquent period.

(c) When a partial payment on a delinquent account is received, the amount
received shall be applied first to the penalty charges, second to the administrative charges, third
to the accrued interest, and finally to the overdue payment.

8. Article 20 in the Existing Contract titled RESERVE FUND is retitled

EMERCENCY RESERVE FUND and is amended and replaced by the following Article 20

in its entirety:

EMERGENCY RESERVE FUND
(Annual Deposit)

20. (a) Commencing with the year following the transfer of operation and
maintenance of the transferred works to the Contractor, the Contractor shall accumulate and
maintain a reserve fund or demonstrate to the satisfaction of the Contracting Officer that other
funds are available for use as an emergency reserve fund. The Contractor shall establish and
maintain that emergency reserve fund to meet costs incurred during periods of special stress
caused by damaging droughts, storms, earthquakes, floods, or other emergencies threatening or
causing interruption of water service.

(b) The Contractor shall accumulate the reserve fund with annual deposits or
investments of not less than $50,000 to a Federally insured, interest- or dividend-bearing account
or in securities guaranteed by the Federal Government: Provided, That money in the reserve
fund, including accrued interest, shall be available within a reasonable time to meet expenses for
such purposes as those identified in paragraph (d) herein. Such annual deposits and the
accumulation of interest to the reserve fund shall continue until the basic amount of $250,000
is accumulated. Following an emergency expenditure from the fund, the annual deposits shall
continue from the year following the emergency expenditure until the previous balance is
restored. After the initial amount is accumulated or after the previous balance is restored, the
annual deposits may be discontinued, and the interest earnings shall continue to accumulate and
be retained as part of the reserve fund.

{(c) Upon mutual written agreement between the Contractor and the
Contracting Officer, the basic reserve fund or the accumulated reserve fund may be adjusted to
account for risk and uncertainty stemming from the size and complexity of the project; the size
of the annual operation and maintenance budget; additions to, deletions from, or changes in
project works; and operation and maintenance costs not contemplated when this contract was
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executed.

(d)  The Contractor may make expenditures from the reserve fund only for
meeting routine or recurring operation and maintenance costs incurred during periods of special
stress, as described in paragraph (a) herein; or for meeting unforeseen extraordinary operation
and maintenance costs; or for meeting unusual or extraordinary repair or replacement costs; or
for meeting betterment costs (in situations where recurrence of severe problems can be
eliminated) during periods of special stress. Proposed expenditures from the fund shall be
submitted to the Contracting Officer in writing for review and written approval prior to
disbursement. Whenever the reserve fund is reduced below the current balance by expenditures
therefrom, the Contractor shall restore that balance by the accumulation of annual deposits as
specified in paragraph (b) herein.

(¢)  During any period in which any of the project works are operated and
maintained by the United States, the Contractor agrees the reserve fund shall be available for like
use by the United States.

() On or before November 1 of each year, the Contractor shall provide a
current statement of the principal and accumulated interest of the reserve fund account to the

Contracting Officer.

9. Article 28 in the Existing Contract titled GENERAL OBLIGATION-

BENEFITS CONDITIONED UPON PAYMENT is amended and replaced by the following

Article 28 in its entirety:
GENERAL OBLIGATION — BENEFITS CONDITIONED UPON PAYMENT

28. (a) The obligation of the Contractor to pay the United States as provided in
this Contract is a general obligation of the Contractor notwithstanding the manner in which the
obligation may be distributed among the Contractor's water users and notwithstanding the default
of individual water users in their obligation to the Contractor.

(b)  The payment of charges becoming due pursuant to this Contract is a
condition precedent to receiving benefits under this Contract. The United States shall not make
water available to the Contractor through Project facilities during any period in which the
Contractor is in arrears in the advance payment of water rates due the United States. The
Contractor shall not deliver water under the terms and conditions of this Contract for lands or
parties that are in arrears in the advance payment of water rates as levied or established by the
Contractor.

10.  Article 29 in the Existing Contract titled CHANGES IN THE

CONTRACTOR'S ORGANIZATION is retitled CHANGES IN THE CONTRACTOR'S
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ORGANIZATION OR SERVICE AREA and is amended and replaced by the following

Article 29 in its entirety:

CHANGES IN THE CONTRACTOR'S ORGANIZATION OR SERVICE AREA

29.  While this Contract is in effect, no change may be made in the Contractor’s
service area or organization, by inclusion or exclusion of lands or by any other changes which
may affect the respective rights, obligations, privileges, and duties of either the United States or
the Contractor under this Contract including, but not limited to, dissolution, consolidation, or
merger, except upon the Contracting Officer’s written consent.

11.  Article 30 in the Existing Contract Titled BOOKS, RECORDS, AND
REPORTS is amended and replaced by the following Article 30 in its entirety:

BOOKS, RECORDS, AND REPORTS

30. (a) The Contractor shall establish and maintain accounts and other books and
records pertaining to administration of the terms and conditions of this Contract, including the
Contractor’s financial transactions; water supply data; project operation, maintenance, and
replacement logs; project land and rights-of-way use agreements; the water users’ land-use (crop
census), land-ownership, land-leasing, and water-use data; and other matters that the Contracting
Officer may require. Reports shall be furnished to the Contracting Officer in such form and on
such date or dates as the Contracting Officer may require. Subject to applicable Federal laws
and regulations, each party to this Contract shall have the right during office hours to examine
and make copies of the other party’s books and records relating to matters covered by this
Contract.

(b)  Nothing in this Article 30 shall be construed to limit or constrain the
ability of the Bureau of Reclamation to conduct contract compliance reviews of this contract in
accordance with Reclamation Manual Directives and Standards PEC 05-08, last revised
November 20, 2014, as may be further revised, amended, modified, or superseded.

12.  Article 31 in the Existing Contract titled RULES AND REGULATIONS is

retitled RULES, REGULATIONS. AND DETERMINATIONS and subdivision (a) is

amended and replaced by the following Article 31 subdivisions (a} and (b} and subdivision

(b) is redesignated subdivision (c):

10
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RULES. REGULATIONS. AND DETERMINATIONS

31. (a) The parties agree that the delivery of water or the use of Federal facilities
pursuant to this contract is subject to Federal reclamation law, as amended and supplemented,
and the rules and regulations promulgated by the Secretary of the Interior under Federal
reclamation law.

{(b) The Contracting Officer shall have the right to make determinations
necessary to administer this contract that are consistent with its provisions, the laws of the United
States, and the State of California and the rules and regulations promulgated by the Secretary of
the Interior. Such determinations shall be made in consultation with the Contractor.

13.  Article 33 in the Existing Contract titled TITLE VI, CIVIL RIGHTS ACT

OF 1964 is retitled COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

is amended and replaced by the following Article 33 in its entirety:

COMPLIANCE WITH CIVIL RIGHTS LAWS AND REGULATIONS

33.  (a) The Contractor shall comply with Title VI of the Civil Rights Act of 1964
(Pub. L. 88-352; 42 U.S.C. § 2000d), the Rehabilitation Act of 1973 (Pub. L. 93-112, Title V, as
amended; 29 U.S.C. § 791, et seq.), the Age Discrimination Act of 1975 (Pub. L. 94-135,
Title III; 42 U.S.C. § 6101, et seq.), Title II of the Americans with Disabilities Act of 1990 (Pub.
L. 101-336; 42 U.S.C. § 12131, et seq.), and any other applicable civil rights laws, and with the
applicable implementing regulations and any guidelines imposed by the U.S. Department of the
Interior and/or Bureau of Reclamation.

(b)  These statutes prohibit any person in the United States from being
excluded from participation in, being denied the benefits of, or being otherwise subjected to
discrimination under any program or activity receiving financial assistance from the Bureau of
Reclamation on the grounds of race, color, national origin, disability, or age. By executing this
Contract, the Contractor agrees to immediately take any measures necessary to implement this
obligation, including permitting officials of the United States to inspect premises, programs, and
documents.

(c) The Contractor makes this Contract in consideration of and for the
purpose of obtaining any and all Federal grants, loans, contracts, property discounts, or other
Federal financial assistance extended after the date hereof to the Contractor by the Bureau of
Reclamation, including installment payments after such date on account of arrangements for
Federal financial assistance which were approved before such date. The Contractor recognizes
and agrees that such Federal assistance will be extended in reliance on the representations and
agreements made in this article and that the United States reserves the right to seek judicial
enforcement thereof.

11
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(d) Complaints of discrimination against the Contractor shall be investigated
by the Contracting Officer’s Office of Civil Rights.

14.  Article 34 in the Existing Contract titted EQUAL OPPORTUNITY is retitled
EQUAL EMPLOYMENT OPPORTUNITY is amended and replaced by the following

Article 34 in its entirety:

EQUAL EMPLOYMENT OPPORTUNITY

34, During the performance of this contract, the Contractor agrees as follows:

(a) The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, sexual orientation, gender identity, or national
origin. The Contractor will take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to their race, color, religion, sex,
sexual orientation, gender identity, or national origin. Such action shall include, but not be
limited to the following: employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The Contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided by the
Contracting Officer setting forth the provisions of this nondiscrimination clause.

(b)  The Contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the Contractor, state that all qualified applicants will receive
consideration for employment without regard to race, color, religion, sex, sexual orientation,
gender identity, or national origin.

(c) The Contractor will not discharge or in any other manner discriminate
against any employee or applicant for employment because such employee or applicant has
inquired about, discussed, or disclosed the compensation of the employee or applicant or another
employee or applicant. This provision shall not apply to instances in which an employee who
has access to the compensation information of other employees or applicants as part of such
employee’s essential job functions discloses the compensation of such other employees or
applicants to individuals who do not otherwise have access to such information, unless such
disclosure is in response to a formal complaint or charge, in furtherance of an investigation,
proceeding, hearing, or action, including an investigation conducted by the employer, or is
consistent with the Contractor’s legal duty to furnish information.

(d)  The Contractor will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the Contracting Officer, advising the labor union or workers’ representative of
the Contractor’s commitments under Section 202 of Executive Order 11246 of
September 24, 1965, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

12
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(e) The Contractor will comply with all provisions of Executive Order No.
11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary
of Labor.

63 The Contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and
accounts by the Contracting Agency and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

(8) In the event of the Contractor’s noncompliance with the nondiscrimination
clauses of this contract or with any of such rules, regulations, or orders, this contract may be
canceled, terminated or suspended in whole or in part and the Contractor may be declared
ineligible for further Government contracts in accordance with procedures authorized in
Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and
remedies invoked as provided in Executive Order 11246 of September 24, 1965 or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

(h)  The Contractor will include the provisions of paragraphs (a) through (g) in
every subcontract or purchase order unless exempted by the rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order 11246 of September 24,
1965, so that such provisions will be binding upon each subcontractor or vendor. The Contractor
will take such action with respect to any subcontract or purchase order as may be directed by the
Secretary of Labor as a means of enforcing such provisions, including sanctions for
noncompliance: Provided, however, that in the event the Contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such direction, the
Contractor may request the United States to enter into such litigation to protect the interests of
the United States.”

15.  Article 38 in the Existing Contract titled CONTINGENT ON
APPROPRIATION OR ALLOTMENT OF FUNDS is amended and replaced by the
following Article 38 in its entirety:

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS

38.  The expenditure or advance of any money or the performance of any obligation of
the United States under this contract shall be contingent upon appropriation or allotment of
funds. Absence of appropriation or allotment of funds shall not relieve the Contractor from any
obligations under this contract. No liability shall accrue to the United States in case funds are
not appropriated or allotted.

16.  Article 39 in the Existing Contract titled OFFICIALS NOT TO BENEFIT

subdivision (a) is amended and replaced by the following subdivision (a) in its entirety:

13
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OFFICIALS NOT TO BENEFIT
39, (a) No Member of or Delegate to the Congress, Resident Commissioner, or

official of the Contractor shall benefit from this contract other than as a water user or landowner
in the same manner as other water users or landowners,

17.  Article 40 in the Existing Contract titled ASSIGNMENT LIMITED —

SUCCESSORS AND ASSIGNS OBLIGATED is amended and replaced by the following

Article 40 in its entirety:
ASSIGNMENT LIMITED —~ SUCCESSORS AND ASSIGNS OBLIGATED

40.  The provisions of this contract shall apply to and bind the successors and assigns
of the parties hereto, but no assignment or transfer of this contract or any right or interest therein
by either party shall be valid until approved in writing by the other party.

18.  Article 41 in the Existing Contract titled NOTICES is replaced by the
following Article 41 in its entirety:
NOTICES

41.  Any notice, demand, or request authorized or required by this Contract shall be
deemed to have been given, on behalf of the Contractor, when mailed, postage prepaid, or
delivered to the Regional Director, Mid-Pacific Region, Bureau of Reclamation, 2800 Cottage
Way, Sacramento, California 95825, and on behalf of the United States, when mailed, postage
prepaid, or delivered to the Valley Water District, 5750 Almaden Expressway, San Jose,
California 95118. The designation of the addressee or the address may be changed by notice
given in the same manner as provided in this article for other notices.

19. Article 42 in the Existing Contract titled CONFIRMATION OF
CONTRACT is replaced by the following Article 42 in its entirety:

CONFIRMATION OF CONTRACT

42.  Promptly after the execution of this Amendment, the Contractor will
provide evidence to the Contracting Officer that, pursuant to the laws of the State of California,
the Contractor is a legally constituted entity and the Amendment is lawful, valid, and binding on
the Contractor. This Amendment will not be binding on the United States until the Contractor
provides evidence to the Contracting Officer’s satisfaction. In addition to other forms of
evidence to meet the requirements of this Article, the Contractor may provide or the Contracting
Officer may require a certified copy of a final decree of a court of competent jurisdiction in the
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State of California, confirming the proceedings on the part of the Contractor for the authorization
of the execution of this Amendment.

20. The first sentence of subdivision (a) of Article 43 of the Existing Contract
titled WATER CONSERVATION is amended and replaced with the following:

WATER CONSERVATION

43. (a) Prior to the delivery of water provided from or conveyed through federally
constructed or federally financed facilities pursuant to this contract, the Contractor shall develop
a water conservation plan, as required by subsection 210(b) of the Reclamation Reform Act of
1982 and 43 C.F.R. 427.1 (Water Conservation Rules and Regulations).

21.  Articles 44 through 46 are added to the Existing Contract:

PRIVACY ACT COMPLIANCE

44. (a) The Contractor shall comply with the Privacy Act of 1974 (Privacy Act)
5 U.S.C. § 552a) and the Department of the Interior rules and regulations under the Privacy Act
(43 C.F.R. § 2.45, et seq.) in maintaining landholder certification and reporting records required
to be submitted to the Contractor for compliance with sections 206, 224(c), and 228 of the
Reclamation Reform Act of 1982 (43 U.S.C. §§ 390ff, 390ww, and 390zz), and pursuant to 43
C.F.R. § 426.18.

(b)  With respect to the application and administration of the criminal penalty
provisions of the Privacy Act (5 U.S.C. § 552a(i)), the Contractor and the Contractor’s
employees who are responsible for maintaining the certification and reporting records referenced
in paragraph (a) above are considered to be employees of the Department of the Interior. See
5 U.S.C. § 552a(m).

(c)  The Contracting Officer or a designated representative shall provide the
Contractor with current copies of the Department of the Interior Privacy Act regulations and the
Bureau of Reclamation Federal Register Privacy Act System of Records Notice (Interior/WBR-
31, Acreage Limitation) which govern the maintenance, safeguarding, and disclosure of
information contained in the landholders’ certification and reporting records.

(d)  The Contracting Officer shall designate a full-time employee of the
Bureau of Reclamation to be the System Manager responsible for making decisions on denials
pursuant to 43 C.F.R. §§ 2.61 and 2.64 and amendment requests pursuant to 43 C.F.R. § 2.72.
The Contractor is authorized to grant requests by individuals for access to their own records.

(e) The Contractor shall forward promptly to the System Manager each

proposed denial of access under 43 C.F.R. § 2.64 and each request for amendment of records
filed under 43 C.F.R. § 2.71; notify the requester accordingly of such referral; and provide the
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System Manager with information and records necessary to prepare an appropriate response to
the requester. These requirements do not apply to individuals seeking access to their own
certification and reporting forms filed with the Contractor pursuant to 43 C.F.R. § 426.18 unless
the requester elects to cite the Privacy Act as authority for the request.

MEDIUM FOR TRANSMITTING PAYMENTS

45. (a) All payments from the Contractor to the United States under this contract
shall be by the medium requested by the United States on or before the date payment is due. The
required method of payment may include checks, wire transfers, or other types of payment
specified by the United States.

(b) Upon execution of the contract, the Contractor shall furnish the
Contracting Officer with the Contractor’s taxpayer’s identification number (TIN). The purpose
for requiring the Contractor’s TIN is for collecting and reporting any delinquent amounts arising
out of the Contractor’s relationship with the United States.

CONTRACT DRAFTING CONSIDERATIONS

46.  This contract has been, negotiated and reviewed by the parties hereto, each of
whom is sophisticated in the matters to which this contract pertains. The double spaced Articles
of this contract have been drafted, negotiated, and reviewed by the parties, and no one party shall
be considered to have drafted the stated articles.

22.  Article 12 in the First Amendment titled PRESERVATION OF EXISTING
CONTRACT is replaced by the following Article 47 in its entirety:
PRESERVATION OF EXISTING CONTRACT
47.  Except as expressly modified by the provisions of this Second Amendment, the

Existing Contract, along with all amendments to the Existing Contract, and Exhibits A and B
attached to the Existing Contract, shall remain in full force and effect.

EFFECTIVE DATE

This Second Amendment to the Existing Contract shall be effective on the date first
written above.
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IN WITNESS WHEREQF, the parties hereto have executed this Second

Amendment to Contract No. 7-07-20-W0023B on the day and year first above written.

ATTEST:

By:

Clerk/Board of Directors

THE UNITED STATES OF AMERICA

By:
Regional Director

Interior Region 10: California-Great Basin
Bureau of Reclamation

SANTA CLARA VALLEY WATER DISTRICT

By:

Rick L. Callender, Esq.
Chief Executive Officer
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Ireigation and ME&|
Contract No 7-07-20-w023

EXIIBIT B
SANTA CLARA VALLEY WATER DISTRICT
2020 Rates and Charges
{Per Acre-Foot)
Irrigation Water M&I Water

COST-OF-SERVICE (COS) RATE
|Construction Costs $28.46 5389

T R e TS | L
O&M Comp:mcnls

Water Marketing | $8.97 $6.12

Storage - . $17.87 $14.84

Credit for other PUE Remitiance i (83.78) ($3.58)

Conveynnce Pumnping

Direct Pumping :
Deficil Cost Compenent {American Recovery and Reinvestment Act (ARRA)include: $0.00 1 $0.00
TOTAL COS RATE (Tier I Rate) $52.29 £21.27

{IRRIGATION FULL COST RATE (RRA)

[Section 202(3) Rate is applicable oa Qualified Rchi:nl ortoaLimited il .:76.12)3 .

Section 205(a)(3) Rate is applicable to a Limited Rcabi:r;t that did not receive I
irrigation water on or before October 1, 1981.

93.49

Project Use Energy ."FIE".?E‘-' i = ==
Direct Pumping 1881 $15.81
Other PUE Remiitance kW] $3.58

M&I FULL COST RATE | $22.53

TIERED PRICING COMPONENTS (In Addition te Total COS Rate Above)
[rrignllnn
[Section 202(3) frrigation Full Cost Rate - Irigation COS Rate]2
{Amount to be added to Tier 1 Rate) £12.17
Tier 3 Rate: >90% of Contract Total [Section 202(3) [rigation Full Cost Rate -
Imigation COS Rate] (Amount to be added to Tier I Rate} $24.34
M&I e
Tier 2 Rate : >80%<=90% of Contract Total
[M&I Full Cost Rate -M&I COS Rate)/2
(Antount 1o be Ad‘_ded_{:_r Tier J_‘?are_) 5063
Tier 3 Rate - =90% of Contract Total
[M&I Full Cost Rate -M&] COS Ratg]
{Amount ta be Added 1o Tier I Rate) 5126

CHARGES AND ASSESSMENTS (Payments in addition e Rates)

[Section 3407(dH2HA)] ) $10.91 $21.82
P.L. 106-377 Assessment {Trinity Public Utilities District)

[Appendix B, Section 203] £0.12 50.12
EXPLANATORY NOTES

1 Pmject Use Energy is in addition to the Contract Rate and Full-Cost Water Rates. Refer to the water rate books for more
information.

Recent Historic Use, as defined in the Reallocation Agreement, Agreement No. 7-07-20-W1428 dated April 17,2007 is
111,000 acre-fect

Additional detail of rate components is available on the Internet at:
i usbr.govim T It ki x html
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EXHIBIT E

COPY OF
SANTA CLARA VALLEY WATER DISTRICT
1977 Contract dated June 7, 1977
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Contract Ho.
7-07-20-W0023
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Centzral Valley Projeck, california

CONTRACT BETWEEN THE UNITED STATES AND SANTA CLARA VALLEY
D FOR OPERATION AND

WATER DISTRICT FOR WATER SERVICE AN
SAN FELIFPE DIVISION

TN WORRS OF THE

MATNTERANCE OF CERTA

THIS CORTRACT, made this-ﬁ day of M__, 192_,
in pursuance generally of the Act of June 17, 1902 (32 5tat, 388), and
acts amendatory thereof ox supplementary cheteto,'all collectively
hereinaftetr referred to as the Federal reclamation laws, between

THE UNITED STATES OF AMERICA, hereinafter referred to as the United

States, and SANTA CLARA VALLEY VATER DISTRICT, hereinafter referred

- to aa the Contractor oI the District, a public agency of the State

of Californis, duly organized, existing, and scting pursuamt to the
laws thezeof, with its principal place of business in Sam Jose, California,

WITNESSETH, That: | '

EXPLANATORY RECITALS

WHEREAS, the United States is constructing and operating
the Central Valley Project, for the purposes, Among others, of
furnishing watexr for irrigation, municipal, induatrigl, domestic,
and other beneficial uses; and

WHEREAS, the groundwater basina in the District have beem
overdrawn and the lends of the District and its inhsbitants are in
need of additional waterx for beneficial uses and purposes; and

Preamble
Explanatory Recitals . .
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WHEREAS, the United States proposes to construct the San
Felipe Diviaion as a feature of the Project for the diversionm,
carriage, distribution, reguldation, and beneficial use of waters of
the Project; and
WHEREAS, investigations indicate that the water supply to
be developed by the Project can be made available to the Contractor
for beneficial usas and purposes; and
WHEREAS, the Contractox degires to contract for s water supply
from tha Project at the rates and under the conditions ﬁereinnfter set
forth;
NOW, THEREFORE, in consideration of the covenants herein
contained, it is agreed as follows:
DEFINITIONS
1. When used herein, unless otherwise distinctly expressed, or
manifestly incompatible with the intent hereof, the term:
(a) "The Contracting Officer" shall mean the duly suthorized
representative of the Secretary of the Imterior;
(b) "Project” shall mesn the Central Valley Project,
Ccalifornia, of the Bureau of Reclamation;
(c) "Division" shall mean the San Felipe Division of the

Project;

2 . . . Explanatory Recitals
Article 1l . . .
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() "pivision Facilities” ghall mean main conveyance, pumping
plants, regulating reservoirs, end other works constructed or
acquired by the United States to deliver water to the contractors
within the Division;

(e) "Santa Clara Facilities" gshall mean the pivision Facilities
used to deliver water to the Contractor exclusively;

(f) "state” shall mean the State of Califormie;

(g) "initial delivery date" shall mean the day that water
from the Division Pacilities {s first available for deliver to.
the Contractor under this comtract;

(h) “mewly irrigated land" shall mean land on which, as
demonstrated to the satisfaction of the Contracting Officer, an
irrigated crop has not been produced prior to the time water from
the Project becomes available for furmishing to said.lnnd;

(1) ‘“agricultursl water" shall wean water used primarily
i{n the commercial production of agricultural crops oOT livestock,
including domestic use i{ncidental thereto, on tracts of land
operated in units of more tham 2 acres;

(}) "municipsl, industrisl, and domestic water" (hereinafter
referred to #s MSL water) shall mean water used for other than

agricultursl purpeses;

. . . Articlel . . .
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(k) “"reclaimed water" means waste water that hss been
treated Lo the extent necessary to be suitable for groundwater
rgcharge, ngrlcu.lcural, municipal or industrial uses; and

(1) "year" ghall mean the calendar yeer.

TRRM OF CONTRACT--RENEWALS

2. This contract shall be effective on the date first herein-
above written and shall remsin in effect for a period of 40 years
commencing with the year in which water is first available from
the Division Flcilities to any contractor under terms of a long-
term contract for service therefrom: Provided, That under terms
and conditious agreeable to the parties, venewals of this contract
may be made for successive periods not to exceed 40 years each. The

terms end conditions of each renewal shall be agreed upon not lster

.than one year prior to the expiration of the then existing contract.

WATER TO BE FURNISHED TO THE CONTRACTOR
3. (s) The Contracting Officer will notify the Contractor of
the date on which water will be available for the Contractor from the
Project at leist 6 months in advance.

(b) The United States shell make available to the Contractor
the quantities of sgricultural and MEI water specified in the achedule
submitted by the Contractor in accordance with Article 4, and the Con-
tractor shall pay for said water at the rates established by the

provisioms of Article 11: Provided, That the United States shell msake

availsble agricultural snd MSI weter and the Contractor shall pay for as

‘l --.Atti_Cleﬂl-3...
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2 minimm the total quantities set forth in Column A of the following
table, and the total sonual minimum shall include at lesst the annual
ninln_nm for MET water required in Colurnm B of the table. The total
quantity the United States shall make svailable annually during the term
of this contract shall be 152,500 acre-feet, of which 119,400 acre-feet
shall be M&Y water: provided further, That guch total quantity of
152,500 acre-feet per anmm shell be limited to 3 maximm of 137,500
acre=feet per ammua until and unless the Contractor and the United states,
before Janusry 1, 1990, have fuu;:d, and have executed writings thst
declare that wastewater raclamation will not feasibly provide for the
supplemental water needs of the Contractor above said 137,500 acre-feat
per annum: And grovi.ded further, That any adjustment of pricing schedule
required, in the opinion of the Contracting Officer, by & decision not
to exceed seid 137,500 acre-féet per snnum way be made effective

January 1, 1990: Provided, however, That at any time or times after

the Contractor's requirement for ML water exceeds 119,400 acre-feet

per year for 3 years in any 5-yesr period, any or all of the Project
water to be furnished for agricultural use may be converted and shall

be added to said 119,400 acre-feet n:.td shall become the minimum quantity
the Comtractor shall pay for as M&1 water each year thereasfter during
the term of this comtrect. Years shown in the table refer to the year

of initial delivery and the following years.

S .-.Atticle:i...
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TABLE OF MINIMUM ANNUAL DELIVERIES

COLUMN A

Total Minimum
Water Delivery

16,000
22,000
27,000
32,000
37,000
43,000
49,000
55,000
61,000
67,000
74,000
79,300
84,600
89,900
95,200
100,600
102,900
105,200
107,500
109,800
112,100
114,400
116,700
119,000
121,300
123,600
125,900
128,200
130,500
132,800
135,100
137,100
139,100
141,100
143,100
145,100
147,100
149,100
151,100
152,500

COLUMN B

Minimum M&I
Water Deliyery

16,000
20,000
24,000
28,000
32,000
36,000
40,000
44,000
48,000
52,000
56,000
58,300
50,600
62,900
65,200
67,500
69,800
72,100
74,400
76,700
79,000
81,300
83,600
85,900
88,200
90,500
92,800
95,100
97,400
99,700
102,000
104,000
106,000
108,000
110,000
112,000
114,000
116,000
118,000
119,400

...Art‘lcle3.-.
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(c) Each year, the United States shall use all reasonable
di.li.g_aﬁu to deliver and the Contractor shall make all reasonable
efforts to schedule and accept the amounts of water necessary to
satiefy the sonual total ni.ni.mm acre=-feet set forth in the Table of
Minimum Ammual Deliveries: Providad, That if the Contractor is unable
in any year to accept quantities sufficient to gatisfy the total minimum
for that year, the amount of peyments for water not used may be applied
to weet the payment for water taken in excess of the minimum requirement
in any of the subsequent 5 years but aot theresfter: Provided furthex,
That payments for Ilter_ucaived in excess of the total snnual minimum,
excluding payments for wnﬁsr recelved pursuent to gubdivigion (i) of
this srticle, may be used to satisfy winimum payments due during any
of the subsaquent 5 years but not thersafter.

(d) In no event shall the United States be obligated to
furnish more than 152,500 acre-feet of water during any year of the
terw of this contract: Provided, That this quantity may be increased
pursuant to subdivisions (g) end (h) hereof: And provided further,
That this quantity way be decressed by sgreement of the parties for
the resainder of the term of this contract.

(¢) 1In the event the United States is unsble to deliver the
scheduled quantity of water due to water shortage or other disruption
of service and part or all of the undelivered water was required to
meet the contract minimum then the minipum for such year will be

readuced to the smount delivered.

7 . . « Article 3 . . -
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(£) The United Stni:as will provide the electrical capacity
and energy, hereinsfter referréd to as Project power, necessaty to
deliver Project water to snd through the Division Facilities without
any charge over snd above the rates and any adjustments thereof set
forth in Article 11 of this contract.

(g) If the Contrector in any year requires s quantity of water
in addition to the meximum quan_.l:ity of 152,500 acre-feet per annum which
the United States is obligated to deliver to the Contractor, additiomal
uater, if water and capacity are available as determined by the Con-
tracting Officer, may be delivered upon receipt from the Contractor of
a written request together with a schedule indicating the desired times,
uses, and quantities of water and payment at the applicable rates speci-
€ied in Article 11 hereof. The delivery by the United States and
acceptance by the Comtractor of such additiopal water shall neither em-
title nor obligate the Contractor to receive such quantities in
subtequent yesrs.

(h) If from time to time the Contracting Officer determines
that other potential contractors within the Diviaion have unot obligated
thenselves to purchase the maximum quantity of water the Division 1=
capable of supplying, the Contracting Officer will notify all contractors
within the Division of such uncbligated supply and will make the same
available on a proreted basis to such contractors who request additional
water and demonstrate a need therefor to the satisfsction of the Contract-
ing Officer. Any such additional quantities made available to the
Contractor shall be delivered and paid for as shall be agreed upon in

writing by the parties hereto.
'8 . « » Article 3 . . .
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(1) The United States may furnish Project water to the @-
txactor in excess of the qncnti_tiea ghown in the Table of Minimum Aunnual
Deliveries in subdivision (b) o.f this article for the purpose of replaciné
the historical depletion of grr:mnduntat: Provided, That during the temm
of this contract s total of 350,000 acre-feet, or an amount otherwise
agreed upon, may be provided as available from the Project for this purposé,
as determined by the Contracting Officer. All such water delivered for
this purpose shall hereinafter be referred to as ;.-epllcmnt water and
shall be paid for st the rates sstablished in Article 11.

DELIVERY SCHEDULES

4. The Contractor will submit for each year a schedule satisfactory
to the Contracting Officer showing the quantities of water, inecluding &
separate schedule for water to be deliversd pursuant to Article 3(#),
raquired each month during such year. The schedule for the year in vhich
the initisl delivery date occura shall be submitted 2 months prior to the
initial delivery date. Thersafter, achedules will be submitted not later
than Novembar 1st preceding the year covered by the schedule and at such
other times ss is mecessary to assura coordination of Project operation.
The United States shall notify the Contractor of concurrence with or
changes to said schedule prior to December 15th and shall attempt to
dolivuj water in accordance with said achedules or any revision thereof
satisfactory to the Comtracting 0fficer vhich are submitted to the Con-
tracting Officer within a roasonable tin.e before the desired time for

delivery. The imability, failure, or refusal of the Contractor to

submit a schedule shsll not relisve it of its payment obligstiouns.

9 a = = Al‘l:'lel!l 3- *
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DESIGN-- CONSTRUCTION

_ 5. The United States will, by reports and joint conferences,
keep the Contractor {nformed on the progress of design and construction
of the Division Facilities. Tt;e United States will give the Contractor
reasonable and adequate opportunity to review and comment on the type,
design,' and specifications of said facilities before the same are
finally adopted by the United States.

MAYNTERANCE OF FLOWS--TEMPORARY REDUCTIONS
6. (a) The United States shall make all ressonsble efforts,
consistent with the most efficient overall operation of the Project,
to be capable of delivering water throughout the term of this contract
at the point of delivery at the designed capacity of the Santa Clara
Facilities: Provided, That pumping facilities will be {nstalled by
the United States on a schedule approved by the Contracting Officer.
(b) The United States may temporarily discontinue or reduce

the quantity of water to be Eumlshea to the Contractor as herein
provided for the purposes of investigation, inspectiom, maintenance,
trepair, or replacement of any of the facilities necessary for the
furnishing of water to the Contractor, but so far as feasible the
Daited States will give the Contractor due notice in advance of such
temporary discontinuance oT reduction, except in case of emergency,

in which case no notice need be given: Provided, however, That the

10
oo-Atticless-ﬁ.--
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United States shall use its best efforts to avoid any discontinuance
or reduction in service for a .period longe;- than 3 days. Upon resump- -
tion of service after such reduction and if requested by the Contractor,
the United States will attempt to deliver the quantity of water which
would have been furnished hereunder in the abmsence of such contingency.
WATER SHORTAGE AND APPORTIONMENT

7. (aj In its operation of the Project, the United States will
use all ressonable means to pgusrd against a condition of shortage in
the quentity of water aveilable to the Contractor pursuant to this
contract. WNevertheless, if a shortage does occur during any year
because of drought, or other causes which, in the opinion of the Con-
tracting Officer, are beyond the control of the United States, no
lilbiltcy ghall accrue againsF the United States or any of its officers,
agents, or employees for any damage, direct or indirect, arising therefrom.

(b) In any year that the Contracting Officer determines there

{s e shortage in the quantity of water available to custouers of the
United Stetes from the Project, the Contracting Officer will apportion
available water smong the water users capable of receiving water from the
same Project facilities by reducing deliveries to all such water users
by the same percentige, unless he is prohibited by existing contracts,
Project authorizetions, or he determines that some other method of appor-
tionment is required to prevent undue ‘hardship. In the event reduced
deliveries within the Division are necessary, the water supplies for both
M&I and agricultural use ghall be reduced by the same percentage for each

contractor.

11 . & Atticles 6 - 1 . * -
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(e) If operation of the Project to meet legally required
Delta weter quality control standards, including Federally adopted water
quality standards, causes a shortage in water supply and requires 8
reduction in deliveries of water to the Contractor under this agreement,
such reductions will be made in accordsnce with subdivision (b) of this
article and shall not be deemed a breach hereof.

UALITY OF WATER

8. The operation and maintensance of Project facilities and the

construction of new Project facilities for the provision of Project water

under this contract shall be performed in such a manner as is practicable

to maintain the quality of raw water to be furnished hereunder at the
highest level reasonsbly attainable as determined by the Cont;actlng
Officer. The United States is under no obligation to comstruct or
furnish vater trestment facilities to maintain or better the quality of
water. Further the United States does not warrant the quality of water
to be furnished pursuant to this comtract.

POINT OF DELIVERY~-~MEASUREMENT--RESPONSIBILITY FOR DISTRIBUTION

9. (a) The water to be furnished to the Contractor pursuant to
this contract will be made available to the Contractor st the headworks
of the Sants Clars Pacilities, hereinafter referred to as the point of
delivery. Turnouts will be constructed by the United States at its
expense at such points within the Santa Clara Facilities as may be agreed
upon in writing by the Contracting Officer and the Contractor: Provided,

That in the event the United States shall have reached the construction

12 e « » Axticles 7 = 9 . . .
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of the portion of the Division Facilities which will enbrace such
turnouts and their location has not been agreed upon, such turnouts
shall be established at locations as in the conclusive determination

of the Contracting Officer will best serve the needs of the Contractor:

Provided further, That future additional turnouts shall be provided at

the Oonttlétor's expense.

{b) The Contractor shall construct and install, without cost
or expense to the United States, suitable connection facilities required
by the Contgactor to take and convey the water from the turnmouts. The
Contractor will furnish for approval of the Contracting Officer drawings
ghowing the comstruction to be performed by the Contractor within the
United States right-of-w;y 3 mdnths before issuance of the invitations
for bids. The facilities may be installed, operated, and maintained
on or across the United States right-of-way subject to such restrictions
and regulations as to type, location, method of instsllation, operatiom,
and maintensnce as may be prescribed by the Conmtracting Officer.

(¢) All water delivered to the Contractor shall be measured
by the Contractor at the first measuring device installed on the Santa
Clare Pacilities at or downstream from the point of delivery with
equipueﬁt furnished and installed by the United States. The messuring
equipment shall be operated snd maintained in proper condition for
accurate measurement by the Contractor at its expense. The United States
shall have sccess to the weasuring equipment it furmished at all reason-

able times.

13 « » o Article B . . .
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(d) ‘The quantity of Project water furnished to the Con-

tracter exclusive of replocemdnt water shall be determined &s follows:

(1) Project water delivered by the Contractor diréctly
to its customers shall be computed by a method or methods satis-
£actory to the Contracting Officer or measured by meters furnished,
installed, operated, and mainteined by the Contractoxr or its
customers. Upon the request bf ;he Contracting Officer, the
Contractor shall investigate and test the sccuracy of said meters
and shall adjust any errors disclosed by such 1ﬁvestigation. The
United States shall be afforded ressonable opportunity to be
present during said investigations and tests by the Contractor for
the pﬁrpoae of determining the accuracy and conditions of the
weters. If said meters sre found to be defective or inaccurete,
the Contractor will be responsible for making timaly repairs, replace-
ments, or adjustments to eliminate defects or imaccuracies.

(2) The smount of Project water delivered by the United

States in any year which is used for groundwater recharge shall be

" equal to the difference between the total amount delivered to the

Contractor in that year and the total of the direct deliveries by
the Contractor determined in accordance with subsection (d) (1) of
this article. The Contractor will cause determinations of ground-

water extractions snd use to be made and recorded and will cause

14 + + o ATticle 9 . . .
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the wster surface elevations in the groundwater basins to be
reeordéd, all in a mamer satisfactory to the Contrecting

Officer. The installation, operation, aund maintenance ﬁf all
weasuring devices and a1l computations of amounts of water re-
charged and extracted shall be wmade without cost or expensé to

the United States. The United States shall have the same rtgﬁts
with respect to the investigations and testing of said measuring
devices and records as are set forth in subsection (4} (1) of this
article. Prior to April 30 of each year after the year in which
the initial delivery date occurs the Contractor will submit to

the Contracting Officer a report setting forth the smount of
Project water recharged by the Contractor and the quantities of
water that were pumped from the basins and put to M&I and agri-
cultural use respectively during the preceding yesr. The quantities
of Project water recharged in each basin shall be computed annually
by prorating between M&I water and agricultural water in the

same proportion thst the water pumped from the basin and used

for each of said purposes bears to the total water pumped from the
basin in that yeer: Provided, That the Contractor shall not divide
the District into more than three basins for accounting purposes:
Exovided firther, That firm supplies of water purchased by the Con-

tractor from the Stste of California or the City and County of San

Prancisco shall be deemed to be MSI and any such water percolated

15 s o o Article 9 . . .
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will be subtracted from the MY water puwpad prior to computa-
tions of Project water use but surplus water purchased from
the State of Californis end percolated to the underground will
not ba subtracted.

(e) The quantity of replacement water shall be either that
quantity of water scheduled by the Contractor and approved by the Con-
tracting Officer to be used for groundwater replacement, or as othervise
sgread upon,

(f) The Contractor shall meintain, in a manner satisfactory
to the Contracting Officer, monthly records of the quimtities of water
determined pursusnt to section (c) of thie article and will submit a
report to the Contracting Officer before the 7th dey of the following
sonth.

(g) The United States shall not be respomsible for the comtrol,
caxriasge, handling, use, disposal, or distributiom of water beyond the
point of delivery, and the Contractor shall hold the United States
harmless on account of damage or claim of dsmage of any nature vhatso-
ever for which there is legal responsibility, including property damage,
personsl injury or desth arising out of or commected with the control,
carrisge, handling, use, disposal, or distrxibution of such water beyond
said |.wl.nts of delivery.

16 « » « Article 9
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LDOTATION ON DELIVERY

10. Prior to and including the year 1977, mo water from the
Division Facilities shail be delivered to any water user for the
prodiction on newly irrigated lands of any basic agricultural commodity,
as defined in the Agricultural Act of 1949, or any amendment thereof,
if the total supply of such commodity for the marketing year in which
the bulk of the crop would normally be marketed is in excess of the

normal supply as defined in Section 301(b)(10) of the Agricultural

Adjustment Act of 1938, as amended, unless the Secretary of Agriculture

calls for am iacrease in produél:!.on of such commodity in the interest

of national security.

17 Article 10
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RATES OF PAYMENT FOR WATER

11. (a) The Comtractor sliall pay for water at the following rates:

(1) Agricultursl water shell be $16.50 per acre-foot
which will be sdjusted as spacified in subdivision (b) below.

(2) MSI water shall be $61 per acre-foot which will
be adjusted as specified in Subdivision (¢) below. '

(3) Raplacement water shall be $24 per acre-foot which
will ba adjusted effective January 1, 1991, and every 5 years
thersafter by the Contracting Officer.

{b) The sgricultural vate.r rate shall be adjusted as followa:

(1) Effective Januery 1, 1996, and every 5th year there-
after, the Contracting Officer shali adjust the rate for changes
in operation, maintensnce, replacemant, and Project power costs
as npprop}'iate: Provided, That if the 5th yesr following It:he first
yesr of delivery is efter 1996, the first adjustment will be made
at that tiu;e, but this will not affect the subsequent adjustment
detes.

(2) Effective Januvary 1, 2001, and January 1, 2011, the
Coutracting Officer shall adjust the rate in accordance with
the then current sgricultural rate setting policies of the Project:

l’rwi.dnd,} That rate sdjustments will be restrictad to changes

in operation, msintensnce, replacement, aud Project power costs

18 Article 11 . . .
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in accordance with (b)(1) above, in the event the then current
agricultural policies of the Project discontinue the requirement
for adjustment of the full agricultural rate in future or renewed
contracts.

{c) The M5I water rate of $61 per acre-foot shall be

cemsidered in two parts and adjusted as follows:

(1) Effective Janusry 1, 1951; and every Sth year
thereafter, the Contrscting Officer shall adjust that portion
of the rate (initially 318 par acre-foot), to account for
changes in costs (including operation, maintensnce and replace-~
ment) for Project water supply, Project power, and conveyance,
exclusive of Division Pacilities costs, as appropriate, in
accordance with the then current M&I rate setting policies
of the Project: Provided, That if the 5th yesr following
the first year of delivery is after 1991, the first adjustment
will be made st that time, but this will not affect the sub-
sequent adjustment detes: Provided further, That in each
rate adjustment hereunder the conveysnce portion uiil be
limited to the authorized conveyance facilities of the Project
as of the dste of this contract and future conveyance additions
which directly relate to the quantity and quality of water
available to the Division ss conclusively determined by the

Contracting Officer. .

19 . s = Att‘lcle 11 (R \-;:
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(2) Rffective Januery 1, 2006, end every 5th year
thereafter, the Contracting Officer shall adjust that portionm
of the rate (initislly $43 per acre-foot), for the Division
Fagcllities costs, exclusive of Project power which is covered
in (c)(1) above, as appropriate, in accordance with the then
current MY rate setting policies of the Froject: Provided,
That if the‘ZOth year following the first year of delivery
occurs after 2006, the first adjustment will be made at that
time, but this will not affect the subsequent adjustment dates.

(d) The Contracting Officer will make available to the
Coptractor the computations, appropriate rate policy, and cost
allocation upon which any proposed rate adjustment is based and will
afford the Contractor mot less than 3 months to study, to comment,
and the opportunity to consult on the proposed adjustment of rates,
the rate policies, or the cost allocation procedures before sanounc-
ing an adjustment of the rate. ¥inal determination of an adjustment
will be sonounced by tha Contracting Officer after consideration of
the Contractor's comments but not less than 6 mooths prior to the

effective dete thereof.

20 « « . Article 11
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METHOD OF PAYMENT FOR WATER

12. The method of payments to be made by the Comtractor for water

furnished pursuant to this contract shall be as follows:

(a) Prior to the date on which it wishes to accept the
first delivery of water hereunder the Contractor shall pay for
tﬁe water scheduled to be delivered for egricultursl, M&I, and
replacement purposes duting the first 2 calendar months. Before
the end of the first month of delivery and befors the end of each
month thereafter, the Contractor shall pay for the water to be
delivered pursuant to the latest approved schedule during the
second month immediately following. Water furnishad pursuant
to subdivision (g) of Article 3 shall be paid for in full at the
time or times such requests ar:e. made: Provided, That if tlu
Contractor does mot accept delivery of water as soon as it
becomes availsble {n the month in which the initial delivery
date occurs and each month for the remainder of that year and
esch month of each year thereafter until the Contractor desires
to sccept delivery of water, the Contractor shall pay for 1/12th
of the quantity of water that will fulfill the total minimum
quantity requirement for that year specified in Article 3.

(b) Adjustment for any difference between the peyment
for the scheduled quantities of water and payment for the

quentities of wster actuelly delivered in any month shall be

21 Article 12 . . .
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made in the payment in the month imedistely following: Provided,

That the total quantity of water paid for in any year shall be
no less than the minfwum quentity spacified in Column A of the
Table of Minimum Annual Deliveries except that the minimum for
the first year shall be prorated on the basis of 1/12th of the
total for that year for each month wetex is available, and by
December 1 the conl;ractor shall make any additionsl payment

necessary to pay for such minimum: Provided further, That the

quantity of MGI water pesid for annuslly shall not be less than

the quantity necessary to fulfill the minimum quantity require-

ment specified in Column B of the Table of Minimum Amnual
Deliveries except thet the minimum for the first year shell be
prorated on the basis of 1/12th of the total for that year for
each month water is availabla, or a greater actual quentity
delivered in that year, or any greater quantity resulting from
the use of water furnished for sgricultural purposes but used
for M&I purposes, as speclifi.ed and provided in Article 3.

(c) Upon determination of the smounts of Project M&I and
sgricultural water used during the preceding year, in accord-

snce with Article 9{d), 15 & greater amount of M&I water and &

lesser amount of agricultural water were used than set forth in

the Article 4 schedule, such greater amount of MLl water used

22 « » o Article 12 . .
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shall be deducted from the agricultural water scheduled but
aot used in said year and the Contractor will, on or before
April 30 of the following year, pay the difference between the
M5Y snd agricultural water rates for the amount of M&I water
used in excess of the amount scheduled.

{(4) 1In the event the Contractor is unablf.-, fails, cor
refuses to accept delivery of the quantities of water available
for delivery to it and which it is required to pay for pursuant
to this contract, said inability, failure, or refusal shall not
relieve the Contractor of the obligation to pay for such water,
and the Contractor agrees to make payment in the same manner as
if such water had been delivered and accepted by the Contractor.
Payment for undelivered water will be determined in the same
ratio as payment for water usad for recharge into groundwater
besine as provided in Article 9.

ADJUSTMENTS
13, The smount of any paywent by the Contractor during any year
ovar the smount the Contractor otherwise under the provisions of this
contract would have been required to pay, as conclusively determined
by the Contracting Officer, shall be applied firxat to any accrued
indebtedness arising out of this contract then due and owing to the
United States by the Contractor, and any smount of such overpayment then

remaining, at the option of the Contractor, shall be refunded to the

.-aartlclﬁﬂlz-lau . .
23
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Contractor or cradited upon amounts to become due to the United States
from the Contractor in the ensuing yeer under the provisions hereof.

INTEREST FOR DELINQUENT PAYMENTS

14. The Contractor shall pay interest on imstallments or charges
which become delinquent computed at the rate of one percent per month
of the amount of .such delinquent installments or charges for each day
from such delinquency until paid: Provided, That no interest shall be
charged to the Contractor unless such delinquency continuaes for more
than 30 days in which event the 1utérest shall accrue from the initial
date of delinquency.

EXCHANGES OF WATER

15. The Contractor may from time to time, with the prior writtem
approvel of the Contracting Officer, enter into comtracts, transfers,
or exchanges with other contractors for a water supply Erom the Project
vhich would have the effect of providing additionasl Project water to the
Oontractot., or which would have the effect of transferring water furnished
or delivered hersunder to other parties having contracts with the United

States for water from the Project.

24 » ¢« o» Articles 13 - 15
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CONVEYANCE OF RON-PROJECT WATER
16, The Contractor shall have the right to use Division Facll-
ities to convey mon-Project water, subject, however, to each of the
following conditions:

(1) thl Contractor and the Contracting Officer shall
agres upon the charge to be paid by the Contractor prior léo the
use of the Facilities;

€2) such conveyance shall not interfere with deliveries
of Project water to the Ccntraél:or or to any other user of the
Pacilities;

(3) arrangements for power necessary to convey such
water shall be the respomsibility of the Coatractor;

(4) the United States shall mot imcur any liasbility or
unreimbursed cost or expense thereby; and,

{5) to the extent that non-Project water conveyed
through Division Facilities is directly applied to land for
agricultural use, such water shall be subject to the provisions
of Articles 24, 25, and 26 hereof,

%m orF CAB.EI OPBRATIOH!
AND MA : E ITIES

0 THE CONTRACTOR

17. (a) On completion of construction of the Santa Clara

Facilities or so much thereof as in the conclusive determination of

Articles 16 - 17 . . .
25
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the Contracting Officer will permit the commencement of the delivery

of water without interference with the comstruction of the rest of

said Facilities, the Coutracting Officer will furnish to the Comtractor,

a written notice, hereinafter referred to as the transfer notice,
ammouncing the transfer to the Contractor for care, operation, and mainte-
nance of the completed portion or portions of the said Facilities, together
with-a description thereof, and the effective date of the transfer. If
all of said Facilities are not transferred pursuant to the aforesaid
notice, & similar notice or notices may be given as other parts thereof
are ready for tremnsfer. All Facilities ao transferred shall hereinafter
be referred to as transferred works.

(b) Prior to the effective date of a transfer motice, the
Comtractor shail determine what, if any, movable property, including
equipment, supplies and records used in comnection with the transferred
works it desires to accept aud shall submit a list thereof to the
Coutracting Officer. To the extent authorized by law, title to such
movable property as the Contracting Officer determines to be essential
to the operation of the transfetred works, shall be transferred to the
Comtractor in accordance with the Pederal Property Management Regula-
tions at the time of transfer and the value thereof will be added to

snd become a part of the Divieion construction costs.

. - « Artiele 17
26
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CARE, OPERATION, AND MAINTENANCE OF TRANSFERRED AND OTHER DIVISION WORKS
18. (a) The Contrsctor, without expense to the United States, shall
care for, opsrate, and maintain the trensferred works in full compliance
with Federal raclamation law and in such menner that they will remsin in
good and efficienﬁ-conditlon: Provided, That the United States shall be
responsible for major repair or replacement of EransFerred works and other
Pivision works raﬁuirod as a result of disaster or obsol:escence, as .
determined by the Contracting Officer.

(b) The Contractor, upon the effective date of the transfer,
shall ssetme 211 obligstions of the United States under any contract or
countracts relsated to the cressing of tﬁe transferred works im, over,
along, or across lend or righta-of-way of public utilities, the State
of Cslifornis, or agencies thereof.

| (c) The Contractor will furmish to the United States such retords
of its operstions of the transferred works as the Contracting Officer may
require. The Contractor will furnish and install in said transferred
works such replacement parts as are required for proper maintemance.

(d) The United Stetes will furnish to the Contractor copies
of documents, drawings, and other racords necessary for the operatiom
and maintensnce of the Project works as shall frem time to time be requasted
by tha .contnctor in writing. The Contractor will pay for the cost of
reproducing coples of said records requested after one year from the
effective dote of the tramafer. The Contractor will keep drawings current

and will furnish a copy Of 81l revised drawings to the Contraccing Officer.

27 Article 18 . . .
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(e) PFor the purposes of this contract, definitioms of the
following terws are:

(1) An easement is an instrument which grants an
estate in the lend which is not revocable except as way be
provided in the instrument, Rights of way for roads, transmission
lines, pipelines, and like uses, are granted by an easement.

(2) A lease is en instrument by which lands and
tenements are couveyed for a mumber of years or at will,

Leases may be used to couvey iands for grazing, agricultural,
commercial and othex uses.

(3) A license {s an instrument granting authority to
d0 an sct or acts on lands without conveying an interest therein.
It way be used to allow such uses as surveying, temporsary cross-
ings, bank travel, or installation of tewporary pumps. It is an
{nstrument giving a personal privilege which is temporary and
revocable.

(£) WVhen the Contracting Officex receives a request for
use of the right-of-way transferred to the Contractor for operation
and maintensnce, he shall forward the request, together with any
comments which msy be pertinent, to the Contractor. Notice of referral
shall be sent to the applicant without comment. The applicant also

should be told that further imformation regardinmg the spplication will

. . o Article 18 , . .
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enanate from the Contractor and all subsequent inguiries concerning
the applicatfion should be sent direct to the Comtractor,

() Subject to the provisions of (h) below, the Contractor
may grant or demy licenses to use the right-of-way. The Contractor
will send ‘the Contracting Officer a copy of each license granted.

The Contractor will obtain the priox writtem approval of the
Contracting Officer for any license that involves a major installa-
tion sand conatruction of atructm;u in the right-of-way, such flumes,
siphons, culverts, drains, and perasnent turuouts.

(h) The following rights to use the right.of-way shall be
granted only by the Comtracting Officer:

(1) All leases and grants of casement,

' {2) Llicenses, consents, and other forms of sgreemant
requested by Pacific Gas and Electric Company or any other entity
which has a master contract with the l!nil:ed States.

(3) Licenses for removal of sand, gravel, or apoil.
{4) Licenses for transmission lines with voltage in
excess of 33 k.v,
If the application is one which cen only be granted by the Contracting
Officer then the Contractor shall furnish a copy of the application
and comments thereon to the Contracting Officer., If the xequest is

compatible with the operstion sod maintenance of the transferred works

. - » Article 18 . ., .
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and 1f the Contractor has indicated approval, the Comtracting Officer
will send the apptropriate executed documents to the Contractor for
tramsmittal to the applicanc,

(i) In granting permission to use the right-of-way, care
shall be exercised to assure that:

(1) The encroachment ia held to the minimum practical,

(2) Thexe 18 no interference with water supply opera-
tions on the right of way,

(3) A li.cc_nse is not issued as » substitute for am
caseuent or lease, and

(4) Disposal of land by the United States is not being
contemplated. When thexe is doubt on any of these matters, the
spplication shall be sent to the Contrecting Officer.

(_j) Charges will normally be made for easements, leases,
and licenses to use the right of way.

(1) The chaxge shall be based on th.t faix value of
the right granted with a minimum sufficlent to cover the adminis-
tration expenses involved., The Contractor may establish uniform
chargea for servicing licenses,

(2) DNo charge will be made by the United States for
rights granted to governmental cntitic; or to such quasi-govern-

mental agencies or nonprofit orgsnizatioms as the parties shall

- - - Articlg la - L .
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agree upon. However, if a govermmental entity requests a
right for the specific bemefit of a private entity, charges
will be imposed and will be paid to the Contractor direct as
though the grant were to the private entity.

(k) The parties sgree that the procedures set forth in
subdivisions (d) through (j) appear deairable and feasible at this
time. However, the effactiveness of these procedures is subject to
teview during opernti.m; Neceasary or desirable chenges will be
made by agreement of the parties when the need therefor becomes
evident.

(1) No chenge in sny of the transferrad works, which in the
opinion of the Contracting Officer is substantial, shell be made by
the Contractor without prior written consent of the Comtracting
Offteét. The Contractor promptly shall mske any repairs and replace-
ments to the transferred works which in the opinion of the Contracting
Officer are necesssxy and are the responsibility of the c;wntractor.

If the Contractor neglects or fails to meke such repsirs and replace-
ments or, in the event of operation of the tramsferred works by the
Contracting Officer, pursuant to subsection (o) of this srticle, the
United States may cause the repairs and replacements to be made end
the Contrsctox's share of the cost thereof, as determined by the Con-
tracting Officer, shall be paid by the Contractor to the United States
upon notice of the payment due but not lster then April 1 of the yesr

following thet durimg which such work was completed.

n e » o Article 18 . . .
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(m) The Contracting Officer with the Contyacter waAy, from
time to time, review the maintenance of tranaferred works belng
operated by the Contractor in order to assist the Contracter in
determining the condition of facilities and the adeguacy of the
msintenance program. A veport of the review, including recommenda~
tions, 1f any, will be preparkd and coples will be furnished to the
Contractor. Except for such participation by the Contractor as it
nay desire, such reviews will be without cost to the Contractor.

(@) If deemed peceasary by the contracting Officer, special

{nspections of any transferred works and of the Contractor's books

" and records may be made to ascertsin the extent of any operation

and maintenance deficiencies, to determine the remedial measures
required for their correction, end to assist the Conttactor in solving
specific problems, Any -pa;:ul {nspection of audit shall, except iu
a case of emergency, be made after written poét'ce to the Contractor
and the actual cost thereof shall be paid by the Contractor to the
United States. o

(o) 1If the Contracting Officer determines that the Contractor
has not properly cared for, operqted, or maintained the transferred
works or has failed to comply with any of the provisions of this contract,
the United States, at the election of the Contracting Officer, =&y take

over from the Comtractor, of wmake any otherx. arrangecents as in his

. . . Article 18 . . .
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opinion are necesssry, for the care, operationm, snd maintenance of all
or any paxt of the transferred works by giving written notice to the
Contractor of such elccttoﬁ and the effective date thereof. During
the period of operaticn by the Onnl:ta;:l:tnx 0fficer the Contractor
shall pay to the United States in advance of the use of such trans-
terred work its share of the cost of operation and maintenance thereof
and veplacements thexaefor as fixed in notices from the Contracting
Officer. If such sdvances are inadequate to properly care for,
operate, and waintain the transferred works to the end of any year,
the Contracting Officer may give written notice of a supplemental
operation and msintensnce chdrge and the Contractor shall pay its
share of such amount on oT befou the date specified in said notice.
The Contractor shall provide for the collection of sufficient opera<
tion and maintenance or toll charges to pay all such bills to the
Uﬁited gtates within the time stated herein in addition to providing
the necessary funds to meat the other obligations of the Comtracter.
Any amount of such advances remeining unexpended or uuoblign.l:ed shall,
at the option of the Contractor, either be yefunded or credited upon
amounts to become due to the United States from the Contractor under
the provisiomns of this contract in subsequent years. The transferred
works so taken back by the United States may be retransferred to the
Contractor upon furnishing to the Contractor a 90-day written motice

of intention to retransfer.

. « » Article 18 . . .
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(p) Mo liability shall accrue against the United States and
its officers and employees because of any damage or injury caused by the
operation of said transferred works by the Contractor. The Contractor shall
hold the United States harmless from every claim for d-mg.e to peraons or
property arlasing out of or contected with the care, operation, and mainte-
nance of said .:tannferred works by the Contractor. |

(q) At the option of the United States the Contractor will operate
the Pacheco Tunnel apnd the approximstely 6,000 feet of conveyance facilities
downstresm therefrom to the bifurcation of Division Facilities: Provided,
That in the event the Contractor operates these facilities, the United States
shall require other entities raceiving water as a result of such operation
to pay the Contractor an equitable share of the operating costs. Such
tunnel and conveyance fecilities, subject to the terms of an auxiliary

agreement, way also be maintained by the Contractor.

19. During the time the transferred works are operated and naintained

by the Contractor, in addition to all other payments to be msde by the Con-
tractor under this contract, the Contractor shall pay to the United States
within 60 days following the receipt of a detsiled cost statement such
specific items of direct cost incurred by the United States for work associ-
ted with this contract as are normally charged by the United States to water
users and properly and equitably chargeable to the Contractor plus a per-
centage of direct costs for administrative and general overhead in accordance
with the procedures approved by the Contracting Officer: PErovided, Thst costs
incurrad by the United States as a result of disaster or obsolescence in
accordance with subdivision (a) of Article 18 are not considered to be costs
within the meaning of this article.

34 + « o Articles 18 - 19
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RESERVE FUND

20. Commencing with the year following the tranafer of operation.
and meintenance of the traunsferred works to the Contractor, the Con-
tractor shall sccumulete and maintein & reserve fund which will be avail-
able for use in the wanner, for the purposes, and in the circumstances
hereinafter set forth. Such reserve fund shall consist of sannual deposits
by the Contractor of not Iess than $50_,000 to & special eccount created
by the Contractor ft.u- thfs purpose. Such annual depesits shall contimue
until che smount in the reserve fund is not less than $250,000. Expendi-
tures shall be made from such ressrve fund only for meeting unforeseen
axttaox;dimry costs which ara the reasponsibility of the Contractor for
operstion snd meintenance, repair and replacement of the transferred works,
and for operstion snd meintenance during periods of specisl stress, such
as may be csused by drought, hurricene, earthquekes, storms, or other like
emergencies. Whenever said reserve fund is reduced below §250,000 by
axpenditures therafrom, it shsll be restored by the eccumulation of annusl
deposits of $50,000 commencing with the next year following that im which
the fund 1s reduced below said amount. During any period in which aﬁy
of the Division Pscilities are opersted and msintained by the United States,
such fund shsll be available for like use by the United States. At the
option of the Contractor, the reserve fund may be invested to the extent
permitted by lsw: Provided, That such reserve fund may be made aveilable

within a resaonsble time to meet the expenses for the purpose for which it

35 Article 20 . . .

Attachment 2
Page 59 of 123



]

[-R-N. RN n & w

-

12

14
15
16
17
18
19

21

22

was accumulated: Provided further, That upon mutual agreement said
fund and the annuul. installments may be adjusted to reflect the addition,
deletion, or changes in the transferred works and operation and wainte-
nence costs not contemploted when this contract was executed.
HATER AND ATIR POLLUTION CONTROL

2l. The Contractor, in carrying out this contract, shall comply
with all applicable water and air pollution lsws snd regulations of
the United States and the State of California ard shall obtaia all

requirad permits or licenses from the appropriate Federal, State, or
local authorities.

DRATRAGE S AND FACILITIES

22. To aid in determining the source and solution of future

" potential draimage problems, the Contractor shall initiste and maintainm,

in a umef satisfactory to the Contracting Officer, a prégrau of ground-
water observation in order to delineate shallow water-table areas amd
furnish ammually to the Contrscting Officer, during the term of this
contract and any renewal thereof, records, and analyses of such
observations as they relate to potemtial drainage problems.
RIGHT TO RETURK FLOWS

23. The United States reserves the right to all waste, seepage,

and return-flow waters derived from water furnished to the Contractor

which escapes or is discharged beyond the District’'s boundaries. Nothing

3'& « « « Articles 20 - 23 ., . .
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herein shall be coustrued as claiming for the Uanited States any right,
as waste, seepage, or return flow, to water being used pursuant to this
contract for surface irrigation or underground storage within the
Disctict's.buundariea by the Contractor, or those claiming by or through
the Contractor.

LANDS NOT TO RECEIVE HAfER FURNISHED TO CONTRACTOR

BY UNITED STATES UNTIL OWNERS
THEREOF EXECUTE CERTAIN CONTRACTS

24. NRo water made availeble pursuant to this contract shall Be
furnished to any excess lands as defined in Article 26 hereof unless
the owmners thereof shall have executed valid recordable contracts in
form prescribed by the United States, agreeing to the provtsiﬁns of
this article and Articles 25 and 26 heraof, agreeing to the appraisal
provided for in Article 25 hereof and that such appraisal shall be
made on the basis of the actual bona fide value of such lands at the
date of the appraisal without reference to the construction of the
Project, all as hereinafter provided, and agreeing to the sale of
such excess lands under terms and conditions satisfactory to the
Secretary and at prices not to exceed those fixed, as hereinsfter
provided. No sale of sny excess lands shall carry the right to receive
wvater made available pursuant to this contract, unless and until the
purchase price involved in such sale is approved by the Contracting
Officer and upon proof of fraudulent rapresentation as to the true

consideration involved in such sales the United States may imstruct

37 4 s Articles 23 - zl" ¢« °

Attachment 2
Page 61 of 123



(L~ ]

10
11
12
13
14
15
16
17
18
19
20
21
22

the Contractor by written notice to refuse to furnish any water
subject to this contract to the land involved in such fraudulent
sales and the Contractor thereafter shall not furnish said water
to such lands until such written notice is withdrawm: Provided,
That the requirements of this article and Articles 25 and 26 hereof
shall not apply to any use on excess land of any water pumped from
any underground source.
VALUATION AND SALE OF EXCESS LANDS

.25. {(a) The value of the excess irrigable lands within the
District as defined in Article 26, held in private oumership of
large landowners as defined in said article for the purpose of this
contrect, shall be appraised in a wanner to be prescribed by the
Secretary. At the option of the large landoumer, however, the
value of such land msy be appraised, subject to the approval thereof
by thé Becretary, by Ehree appralsers, One of sald appraisers shall
be designated by the Secretary and one shall be designated by the
Contractor and the two appraisers 6o appointed shall name the third.
If the appraisers so designated by the Secretary and the Contractor
are unable to agree upon the appointment of the third, a Fresiding
Justice of the Court of Appeal of the State of Califormia, First

Appellate District, shall be requested to name the third appraiser,

. s+ . Articles 24 -~ 25 , , .
38
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{(b) The following principles shall govern the appraisal:

(1) No value shall be given such lands on account of
the existing or prospeétlve possibility of securing water from
the Project; and .

(2) The value of improvements on the land at the time
of said appraisal shall be included thefein, but shall also be
set forth lepﬁrately in such appraisal,

(c) The excess land of any large landowners shall be
reappraised in the manmmer provided in subdivision (a) hereof at the
instance of the Umited States or at the request of said landowner,
The cost of the fifnt appraisal of each tract of excess land
shall be paid by the United States. The cost of each appraisal
thereafter ghall be paid by the party requesting such appraisal.

(d) Any improvements made or placed on the appraised land
after the appraisal hereinabove provided for prior to sale of the
land by a large landowner may be appraised in like wammer,

(e) Excess irrigable lands sold by large landowmers within
the District shall not carry the right to receive water made available
pursuant to this contract for such land and the Contractor agrees to
refuse to furnish such water to lands so s0ld until, in additfon to
complinﬁce with the other provisions hereof, a verififed statement

showing the sale price upon any such ﬁale shall have been filed with

- + o Article 25 ., . .
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property, the benaficial ownership of each coowner shall be that
fraction of the total acreage held in coownership which equals the
coowner’s fractional interest therein. The term "large landowner"
means an owner of excess lands, and the term "nonexcess land" means
all irrigable land within the District which is not excess land as
defined herein. Lands ovmed by the State, its political subdivisions,
and agencies shall be administered in accordance with Public Law 91-310.
(b) Each large landouner as a condition precedent to the
right to receive water made available pursuant to this contract for
sny of his.excesn land shall:
(1) Before eny water is furnished by the Contractor
to his excess land, execute s valid recordable contract in fom
prescribed by ihe United States agreaiﬁg to the provisions con-~
tained in this article and Articles 24 and 25 hereof and agreeing
to dilpose of his excess lands in accordsnce therewith to persons who
can take title thereto as nonexcess land as herein provided and at a
price not to exceed the approved, appraised value of such excess land
and within a period of 10 years after the date of the execution of
said recordable contract and agreeing further that if said land is
not so disposed of within said period of 10 yesars the Secretary shall
have the power to dispose of said land at the sppraised value thereof

fixed as provided herein or such lower price as may be approved by the

41 + » «» Article 26 . . .
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owner of such lend, subject to the same conditions as would apply to
the ssme conditions as would apply to such large landnuner; The
Contractor shall refuse to furnish water to any large landowner
other than for his nonexcess lands until such ocwmer meets the
condition precedent herein stated; and

{(2) within 30 days after the date of notice from the
United States requesting a large landowner to designate his
frrigable lands within the District which he desires to designate
28 nonexcess lands, file in the offi;e of the Contractor, in
duplicete, one copy th;reoé to be furnished by the Contractor to
the Bureasu of Reclamation his written designation and description
of lands s0 selected to be unonexcess land aad upon failure to do so
the Contractor shall make such designation and meil 2 notice thereof
to the large landowner, and in the event the Contractor fails to
act within such period of time as the Contracting Officer considers
ressonable, such designation will be made by the Contracting Officer,
who will mail 2 notice thereof to the Contractor and the large land-
owner. The large landowner shall becowe bound by any such action
on the part of the Contractor or the Contracting Officer and the
Contresctor will furnish said water only to the land so designated
to be nonexcess land. A large landowner may with the consent of
the Contracting Officer designate land other than that previously

designated as nonexcessz land: Provided, That an equal acreage of

&2 « v o Article 26 . . .
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the land previously designated as nonexcess shall upon such new
designation, become excess land thereafter subject to the
provisions of this article and Articles 24 and 25 of this contract
and shall be described in an amendment of such recor&able contract
as may have been executed by the large landowner in the same
manner a8 1f such land had been excess land at the time of the
original desigqétioa.

REPEAL OR AMENDMENT OF FEDERAL RECLAMATION LAWS

27. In the event that the Congress of the United $tates repeals
the so-called excess land provisions of the Federal reclamation laws,
Articles 24, 25, and 26 of this contract will no longer be of any force
or effect and, in the event that the Congress smends the excess land |
provisions or other provisions of the Federal reclamation laws, the
United States agrees, at the option of the Contraector, to negotiate
amendments of appropriate articles of this contract, all consistent

with the provisions of such amendment.

43 - « « Articles 26 - 27
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GENERAL OBLIGATION--BENEFITS CONDITIONED UPON PAYMENT
28. (a) The obligation of the Contractor to pay the United
States as provided in this contract iz a general obligation of the
Contractor motwithstanding the manner in which the obligation may be
distributed among the Contractor's water users and notwithstanding
the default of individual water users in their obligations to the
Contractor.

(b) The payment of charges becoming due hersunder is a
condition precedent to receiving benefits under this contraet. No
water will be made available to the Contractor through Project facilities
during any period im which the Contractor may be in arrears in the
advance payment of water rate or any operation and maintenance charges
due the United States.

CHARGES IN THE CONTRACTOR'S ORGANIZATION

29. The boundaries of the District, being the same as the exterior
boundaries of the County of Santa Clara, are established by Sectiom 2
of the Santa Clara Valley Water District Act (Statutes of California 1951,
chapter 1405, as smended). The District cammot be dissolved nor cam its
boundaries be changed except by State statute. The Contractor will not
recommend to the Californis legislature any enactment which will result
in a dissolution or change in the boundaries of the District except with
tha prior written concurrence of the Contracting Officer.

BOORS, RECORDS, AND REPORTS
30. The Contractor shall establish and maintain accounts and

other books and records pertaining to its financial traasactions, land

44 Articles 28 -~ 30 . . .
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use and crop census, water use, sund to other matters as the Contracting
Offlcer.ma& require. Reports thereon shall be furnished to the Con-
tracting Offfcer im such form and on such date or dates as he may réqniré.
Subjéct to spplicable Pederal laws and regulations each party shall have
the right Qnrlng office hours to examine and make copies of each other's
books and records relating to mattexs covered by this contract.

RULES AND REGULATIONS

31. The Contracting Officer, after offering the Contractor an
opportunity for consultatiom, shall make rules and regulations and
supply necessary details for adninistration of this contract. Such
rules and regulations shall be consistent with the provisions of this
contract, the laws of the Unt:éd States, and the State of Califoramia.
The Contracting Officer may add to or modify them as may appear
necessary and the Contractor shall observe such rules and regulations.

DETERMINATION OF FINDINGS OF FACIS

32. Where the terms of this contract provide for action to be based
upon the opinion or determination of either party to this contract, saild
terms shall not be construed as permitting such action to‘be predicated
upon arbitrary, capricious, of unreasonable opinions or determinatiom,
whether or not stated to be conclusive. If the Contractor questions
any determination wade by the Contracting Officer, the findings of facts
shall be made by the Secretary of Interior after consultation with the

Contractor and shall be binding upon the parties.

. « » Articles 30 - 32
45
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c 1964

33. (s) The Contractor agrees that it wil}l c.onply wvith Title V1
of the Civil Rights Act of July 2, 1964 (78 Stat. 241) snd all requires
ments imposed by or pursuant to the Depirmant of the Interior Regulation
(43 CFR 17) issued pursuant to that title, to the end that, in accordance
with Title VI of that Act and the Regulation, no parson in the United
States shall, on the grounds of race, color, sex, or national origin
be excluded from participation in, be denied the banefits of, or be
otherwise subjected to discrimination under smy program or activity for
vhich the Contractor receives financial assistance from the United States
and hereby gives luutaueo. that it will immediately take any measures to
effectuate this agreement.

() 1f n;'r resl property or structure thereon is provided or
improved with the aid of Federal financial sssistance extended to the
Contractor by the Un!.l:e'd States, this assuraunce obligates the Contractor,
ox, in the case of any transfer of such propaxty, any trsnsferee for the
period during which the real property or structure is used for a purpose
involving the provision of similar servicas or benefits. If any parsonal
property is so provided, this assurance obligstes the Contractor for the
period during which it retains ownership or possession of the property.
In all other cases, this sseursnce obligstes the Contractor for the
period during which the Pedersl financial assistsnce is extendsd to it
by thes United States.

46 + « . Article 33 . . ,
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(c) This sssursnce is given in considaration of and for
the purpose of obtaining amy stid all Pederal grante, loems, contracts,
property, discounte, or other Pederal financial assistamce extended
after the date hereof to the Contractor by the United States, including
{nstallment payments after such ﬁlte. on account of arrangements for
Federal financisl assiscsnce which vere approved before such date. The
Contractor recognizes and sgrees that such Pedersl finsncial assistance
will be extendsd in relianca on the representations and agreements
wade in this sssursuce, and that the United States u!m.l reserve the
right to sesk judicial enforcement of this assurance. This assurance

1s binding on the Comtractor, its successors, tranaferees, and sssignees.

&7 . . - Article 33
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EQUAL OFPORTUNITY

34, During the performsnce of this contract, the Contractor

agrees 89 follows:

(a) The Coatractor will not diseriminate against any
employee or spplicant for employment because of race, color,
religion, sex, or nationsl origin. The Contrzctor will take
affiroative action to ensure that applicants are employed, and
that employees sre treated during éplmont. without regard
to their race, color, religion, sex, or national origin. Such
action shall include, but not bs limited to, the following:
Employment, upgrading, demotion, or transfer; recruitment or
tecruituent advertising; layoff or termination; rates of pay
or other forms of compensation; snd selection for training,
including apprenticeship. The Contractor agrees to post in
conspicucus places, available to employees and applicants for
axployment, notices to bc.n provided by the Contracting Officer
setting forth the provisions of this Equal Opportumity clause.

(b) The Comtractor will, {n all solicitations or advertise-
ments for employees placed by or on behalf of the Contractor,
state that all qualified applicants will recsive consideration
for smployment without regard to race, color, religion, sex, or

national origin.

48 Article 34 . ., .
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(c) The Contractor will send to each labor union or
repressntative of workers with which it has a collective
bargaining agreement or other contract or understanding, &
ootice, to be provided by the Contracting Officer, advising
the labor union or'mlic.ra' representative of the Contractor's
commitments under this Equal Opportunity clause, and shall
post copies of the notice in conspicuous places available to
employees and applicsnts for employment.

(d) The Contractor will comply with all provisions of
Executive Order No. 11246 of Septembexr 24, 1965, as amended,

‘and of the rules » rTegulations, and relevant orders of the

Secretary of labor.

(e) The Contractor will furynish a1l information and
reports required by said amended Executive Order and by the
tnlul, regulstions, and orders of the Secratary of Labor, or
pursuant theut'o, and w{ll permit accesa to its books, records,
and accounts by the Contracting Officer and the Secretary of
Labor for purposes of 1;|ventigatlon to ascertain compliance
with such rules, regulations, and orders.

{f) In tha svent of the Contrasctor'’s noancomplisnce with
the Equal Opportunity clause of this contract or with any of

the said rules, regulatioms, or orders, this contract may be

& . . Article 34 . . .
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canceled, terminated, or suspeaded, in vhole or inm part, and
tha Contractor may be declared ineligible for further Govern=
et contracts in accordance with procedures suthorized in aaid

smiended Executive Order, and such other sanctions may be imposed

and remedies invoked as provided in said Executive Ordar, or by

rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

(&) The Coutractor vtf:.l tucluda.l:ha provisions of para-
graphs (a) through (g) in cvclry subcontract or purchase oxder
unliu exempted by rules, regulations, or ofdera of the Secretary
of Labor issued pursusnt to Section 204 of said smemded Executive
Order, so that such provisions will be binding upon each sub-
contractor or vendor. The Contractor will take such action with
vespact to any subcontract or purchese order as the Contracting
Officer aay dn"‘et. 4s & means of &ntorclns such provisions, :
including sanctions for uémcompliance: Provided, however, That
in the event the Contrsctor bscomes involved im, or is threatened
with, litigation with a subcontractor or vendor as a result of
such direction by the Contracting Officer, the Contractor may
Tequest the United States to enter into such litigetion to

protect the interests of the United States.

50 . . . Article 34
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CONTRACTOR'S RIGHTS TG WATER
35. (a) The right to the beneficial use of water furnished
to the Contractor pursuamt to this comtract and.any feneual hereof
shall not be diutﬁtbed 8o long as the Conéractor Eulfills all of
its obligations under this contract and such renewal,

(b} Eguept as provided by Section 14 of the Reclamation
Project Act of 1939, or as otherwise provided by law, the Contracting
Officer shall not furnish water to other contractors or water users
for use within the County of Santa Clara without the prior written
approval of the Contractor unless the Contractor determines that it
is uﬁable or wnwilling to fuxnish auch water,

(c) The proviaions of this contract shall not be applicable R
to or affect water or water rights now owned oxr hereafter acquired by
the District or any landosmer there?n other than from the United
States.

CONVERSION OF PORTION OF CONTRACT UNDER SECTION (9)D
OF THE RECLAMATION PROJECT ACT OF 1939
36. Upon the request of the Contractor to the Contracting
Officer not later than one year prior to the expiration of this
contract, insofar as it relates to sgricultural water, whenever,
account being taken of the smount then credited to the coste of

construction of Project water supply works, the remaining amount of

51 Articles 35 - 36 . . .
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construction costs of water supply works which 1s properly assignable
for ultimate xeturn by the Contractor, as established by the Secretary
pursuant to (3) Section 1 of Public Law 84-643 (70 Scat, 483), probably
can be repaid to the United States within the term of a contract under
subsection (d) of Section 9 of the Reclamation Project Act of 1939
(53 stat, 1187), the portioms of this contract pertaining to the
furnishing of agricultural water may be converted to a contract under
said subsection {d) upon terms and conditiona asgreesble to the United
States and the Contractor.
RENEGOTIATION

37. If hereafter the United States enters into, remews, or
amends any contract for water from the Project which, because of a
change in general Reclamation law or generally applicable policy,
contains terms and conditions which would be gubstlntiully more favox-
able to the Contractor with respect to matters similax to those
contained in thie contract, the United States upon the Contractor's
request, will renegotiate this contract for the purpose of providing

comparable terms in accordance with the new law or policy.

CONTINGENT ON APPROPRIATION OR ALLOTMENT OF FUNDS
38. The expenditure of any money or the performance of any work
by the United States hereunder which may require appropriation of

woney by the Congress or the allotment of funds shall be contingent

52 + » o Articles 36 - 38 . , .
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upon soch appropriation or allotment being made. The fallure of the
Congress to appropriate funds or the absence of any allotment of funds
shall not relieve the Contractor from any obligation under this contract.
No liability shall accrus tt; the Unitad States fin case such funds are
not appropriated or allotted.
‘ OFFICIALS NOT TO BENEFIT

39. (=) Ro member of or delegate to Comgress or resident com-
uissioner shall be admitted to any share or part of this contract or
to any benefit that may arise herefrom. This restriction shall not be
construed to extend to this contract if wmade with a corporation for its
general bemafit.

(b) BHo offfcial of the Comtractor shall receive any benefit
that may arise by reason of this contract other then as s landowner
within the Project and in the same manner as other lsndowners within
the Contractor's service area.

ASSIGHMENT LIMITED--SUCCESSORS AND ASSIGNS OBLIGATED

40. The provisions of this contract shall epply to and bind the
i
successors and assigns of the parties hereto, but no assigmment or
transfer of this contract or any part or interest therein shall be

valid until approved by the Contracting Officer.

« « « Articles 38 - 40
53
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NOTICES

41. Any notice, Qenand, or request suthorized or required by
this contract shall be deemed to have been given when mailed, postage
prepaid, or delivered to the Regional Director, Mid-Pacific Region,
Bureau of Reclamation, 2800 Cottage Way, Sacramento, California 95825,
on behalf of the United States and.to the Santa Clara Valley Water
District, 5750 Almaden Expressway, San Jose, Cialifornia 95118 on
its behslf. The designastion of the addressee or the address may be
changed by notice given in the same manner as provided in this article
for other nottcﬁa.

CONF IRMATION OF CONTRACT

42. The Contractor, after the execution of this contract, shall
promptly se;ure a8 final decree of the proper court of the State of
California approving and confirming the contract and decreeing and
adjudging it to be lewful, valid, and binding on the Contractor. The
Contractor shell furnish to the Uhifed States a certified copy of such

decree and of all pertinent supporting records.

Articles 41 - 42
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IN WITNESS WHBR_EO?, the parties have executed this contract

on the date first above written.

THE UNITED STATES OF AMERICA

APPROVED AS TO LEGAL By é; 7/4/7%/

mmﬂf‘.‘l : Regional Director, Mid-Pacific Region
e & Tzetney Bureau of Reclamation

/ oFFIcE OF RESIONAL " .
DEPARTMENT OF VHE INTERIOR SANTA CLARA VALLEY WATER DISTRICT

L
B
galrun, Board oé Directors

(SEAL)

55 Signatuze page

Attachment 2
Page 78 of 123



RESOLUTION NO. 77- 50

APPROVING AND AUTHORIZING
EXECUTION OF CONTRACT WITH
THE UNITED STATES

RESOLVED, by the Board of Directors of Santa Clara Valley
Water District that, it appearing, and being hereby found that
all reguirements of law have been duly met and that the form of
contract hereinafter i¢entified is in the best interests of the
residents, farms and irdustries of the County of Santa Clara,
the CONTRACT BETWEEN TEE UNITED STATES AND S5ANTA CLARA VALLEY
WATER DISTRICT FOR WATER SERVICE AND FOR OPERATION AND MAINTE-
NANCE OF ‘CERTAIN WORKS OF THE SAN FELIPE DIVISION, being R.O.
Draft 3/2-1976 as modified and amended by letter to this District

ated June 2, 1977, frcm the Regional Director, Mid-Pacific

egion, United States Fureau of Reclamation, shall be and the

ame is hereby approveé. and the Chairman of this Board shall

e and he is hereby authorized to execute the same for and on
behalf of Santa Clara V'alley Water District.

PASSED AND ADOPTED by the Board of Directors of Santa
Clara Valley Water District this 7th day of June, 1977, by
the following vote:

AYES: Directors J CHIRI, & E DULLER, P. 1. FERRARD,
1. ). LENIRAN, L, PERALTA, C. RUSH, R. T. SAPP

NOES:  Directors NONE
ABSENT: Directors pyofig -
- SANTA CLARA VALLEY WATER DISTRICT

/
By
Chairman of the Board of Directors

ATTEST: VIOLET V. ENAJDER

> (‘é/@ -

I
Clerk of said Board of Directors

I hereby osrtify that ths foregoing is a full,
true and correot copy of the original thereof
an file in 1y cffice. ’

DLTEDMZZZL
VIOL=T Vv, nhALO g
Clerk, Board of Direoctors

Santa Clara Valley
Water District
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Second Amendatory Contract
No. 7-07-20-W0023B

EXHIBIT F

COPY OF
SANTA CLARA VALLEY WATER DISTRICT
FIRST AMENDMENT AND ATTACHMENTS
(EXHIBIT “A”, EXHIBIT “B”, EXHIBIT “C”
AND EXHIBIT “D” dated March 28, 2007
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United States Department of the Interior

§ et g

BUREAU OF RECLAMATION

p— ———— ¢
Mid-Pucific Regionai Office RECEIVED

2800 Cottape Way

T
IN REPLY Sacramento, California 95825-1898 APR - 2 200’

REFER TO:
MP-440 MAR 2 8 2007 DATE | INmAtS | CODE

WTR-4.00 Y5

Mr. Larry Wilson {
Chair ;
Board of Directors

Santa Clara Valley Water District
5750 Almaden Expressway

San Jose, California 95118-3686

Subject: First Amendment Contract No. 7-07-02-W0023A Between the United States and Santa
Clara Valley Water District (District) for Water Service and for Operation and
Maintenance of Certain Works of the San Felipe Division — Central Valley Project,
California

Dear Mr. Wilson:

Enclosed is an executed original of the subject contract amendment for your records. We would
like to take this opportunity to express our appreciation for the District’s cooperation and
assistance in expediting the execution of the contract amendment.

If you have questions concerning this contract amendment, please contact Ms. Angela Slaughter,
Repayment Specialist, at 916-978-5252,

Sincerely,

(sgd) Kirk C. Rodgers

Kirk C. Rodgers
Regional Director

Enclosure

cc:  Mr. Thomas M. Berliner
Attorney
Duane Morris, LLP
1 Market Spear Tower No. 2000
San Francisco, California 94105-1104
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ba: Deputy Director, Office of Program and Policy Services, Denver, CO
Attention: D-5600 (M. Peterson)
Assistant Solicitor, Water and Power Branch, Washington, DC
Regional Solicitor, Pacific Southwest Region, Sacramento, CA
Attention: Jim Turner
MP-440 (lab), SCC-440 (jt) (ea w/cpy encl.)
MP-3400 (w/original contract)

WBR:aslaughter:lab;2/12/2007:916-978-5252

HAPUB440\CONTRACTS\Water Service Contracts\Long-term Contracts\San Felipe
Divisiom\Transmittal Letters\scvwd w0023a-2-12-2007.doc

Sumnames: MP-440(2), MP-400, -1150, MP-115, MP-100

Attachment 2
Page 82 of 123



Amendatory Contract
No. 7-07-02-W0023A

SCVWD ENACTED COPY
UNITED STATES Contract Administration Unit

DEPARTMENT OF THE INTERIORAGMT: ANR [SWA. FiLe: 2)L3-362

BUREAU OF RECLAMATION
Central Valley Project, California

FIRST AMENDMENT TO CONTRACT BETWEEN THE UNITED STATES AND

SANTA CLARA VALLEY WATER DISTRICT FOR WATER SERVICE FOR

OPERATION AND MAINTENANCE OF CERTAIN WORKS OF THE SAN FELIPE

Article No.

3]

0O ~1 Gy h I W

10

11
12

DIVISION

Table of Conlents

Title Page No.
Preamble ... s e e srssanaae s 1
EXplanatory RECIHALS ........ccecveiiierineecirrerrereseeeesreensssesessersesssssesenssesassnsssssnasasans 1-2

Replacement of Subdivisions (d) and (e) with New Definitions
causing Redesignation of Subdivisions (e) — (k);

and Addition of Definitions (1) = (£)....cooeeeeeere et 2-5
Replacement of Last Sentence in Subdivision (b)

of Article 7 with New SEnENCE.......coieiveceerierrnrsrrcesere s seesrsssans saeseesesssens 5-6
Addition of Subdivision (b) to Article 8........cuveiinirrercreiriniresssesinreerensassesiseesesns 6
Replacement of Subdivision (d){1) of Article 9 with New Language................. 6-8
Replacement of Articles 11 and 12 with New Language .........ccceceeeeeveeeerrvennns 8-18
Replacement of Article 14 with New Language.........ccoorcevececeeniicccennnriesaenees 18-19
Word Substitution for Subdivision (5) of Article 16....veciirirceecerrenecrrevsrereens 19

Redesignation of Article 17 to 17.1, and Adding New Article 17

entitled Operation And Maintenance By Operating Non-Federal Entity ...... 19-21]

Addition of Articles 18.1 Entitled Qperation and Maintenance
By Santa Ciara Valley Water District and 18.2 Entitled

Right to Recover Costs Incurred By Santa Clara Valiey Water District ....... 22-24

Deletion of Arlicles 24, 25 and 26, and Additional Language Added

to Subdivision (b) of Article 31 .. reerenestestereraeneate st esnreriensennessaaseasenees D8
Addition of Article 43... cenrernn et e s e e s vassaassasreassssersssrasssrnsnrs 24=20
Preservation of Existing Contract .......................................................................... 26
SIBNAUIE PAZE .....cotecreccecccnniceitsre et treses e sesar s es st saana e s srsacenecn 27

Exhibit A - Contractors Water Service Area
Exhibit B — Rates and Charges
Exhibit C — San Felipe Division Reimbursable Capital Costs

Exhibit D - Santa Clara Valley Water District Repayment Schedule
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Amendatory Contract
No. 7-07-02-W0023A

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION
Central Valley Project, California
FIRST AMENDMENT TO CONTRACT BETWEEN THE UNITED STATES AND
SANTA CLARA VALLEY WATER DISTRICT FOR WATER SERVICE AND

OPERATION AND MAINTENANCE OF CERTAIN WORKS OF THE SAN FELIPE
DIVISION

THIS FIRST AMENDMENT CONTRACT No. 7-07-20-W0023A, is made this , _ day
of A , 2007 in pursuance generally of the Act of June 17, 1902 (32 Stat. 388), and
acts amendatory and supplementary thereto, including but not limited to, the Acts of August 26,
1937 (50 Stat. 844), as amended and supplemented; August 4, 1939 (53 Stat. 1187), as amended
and supplemented; July 2, 1956 (70 Stat. 483), June 21, 1963 (77 Stat. 68), August 27, 1967 (81
Stat. 173), October 12, 1982 (96 Stat. 1263), October 27, 1986 (100 Stat. 3050), as amended, and
Title XXXIV of the Act of October 30, 1992, (106 Stat 4706), all collectively hereinafter
referred to as Federal Reclamation law, between THE UNITED STATES OF AMERICA,
hereinafter referred to as the United States, and THE SANTA CLARA VALLEY WATER
DISTRICT, hereinafter referred to as the Contractor, a public agency of the State of California,
duly organized, existing, and acting pursuant to the laws thereof;

WITNESSETH, That:

EXPLANATORY RECITALS

[1"] WHEREAS, the United States has constructed and is operating the Central Valley

Project (Project), California, for diversion, storage, carriage, distribution and beneficial use, for

flood control, irrigation, municipal, domestic, industrial, fish and wildlife mitigation, protection
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' Amendatory Contract
No. 7-07-02-W0023A

and restoration, generation and distribution of electric energy, salinity control, navigation and
other beneficial uses, of waler of the Sacramento River, the American River, the Trinity River,
and the San Joaquin River and their tributaries; and

[2""] WHEREAS, the Contractor and the United States entered into a contract for
delivery of Central Valiey Project water to the Contractor, Contract No. 7-07-20-W0023, dated
June 7, 1977, which established terms for the delivery lo the Contractor of Central Valley Project
Water from January 1, 1988 through December 31, 2027, (hereinafier referred to as the “Existing
Contract™); and

[3] WHEREAS, in 1992, Congress enacted the Central Valley Project Improvement
Act (CVPIA) (106 Stat. 4706), which addressed the renewal of existing long-term water service
contracts and established that certain terms should be included in contracts renewed or amended
after January 1, 1988; and

[4"] WHEREAS, to promote compliance with the CVPLA, consistent with the goal of
ensuring a reliable long-term water supply for the Contractor, the parties desire to amend the
Existing Contract pursuant to Federal Reclamation law on the terms and conditions set forth
below,;

NOW, THEREFORE, in consideration of the mutual and dependent covenants herein
contained, it is hereby mutually agreed by the parties hereto as follows:

MODIFICATION TO EXISTING CONTRACT

1. Article ] of the Existing Contract entitled DEFINITIONS is amended as

foliows:
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No. 7-07-02-W0023 A

a) Subdivisions (d) and (e) are hereby deleted in their entirety and
replaced with the following definitions, and the remaining definitions are redesignated (e) —
(k) accordingly:
(d)  “San Felipe Division Facilities™” shall mean those existing and future
Project facilities generally west of San Luis Reservoir used to divert, store and convey water to

the Contractor(s). San Felipe Facilities are divided into reaches, as defined as follows:

i) “Reach 1" shall mean the facilities from the Pacheco Tunnel! to and
including the Pacheco Bifurcation Structure, including but not limited to, the Pacheco Pumping
Plant Substation, Pacheco Pumping Plant Substation - 70kvLine, Pacheco Tunnel (including the

inlet works in and under San Luis Reservoir), Pacheco Conduit and Pacheco Bifurcation

Structure;

ii) *“Reach 27 shall mean the facilities from, but not including, the
Pacheco Bifurcation Structure to and including the Watsonville Turnout facility, and Santa Clara

Tunnel and Conduit;

iii)  “Reach 3” shall mean the facilities from, but not including, the
Watsonville Tumnout facility to and including the Coyote Pumping Plant, including but not
limited to, the Santa Clara Tunnel and Conduit, Coyote Pumping Plant, Coyote Pumping Plant

Substation and Coyote Pumping Plant 115 kv Line;

iv)  “San Benito Facilities” shall mean San Felipe Division Facilities
used to deliver water to the San Benilo Water District exclusively, including the Hollister

Conduit and the San Justo Dam and Reservoir;
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‘ Amendatory Contract
No. 7-07-02-W0023A

b) The following definitions are hereby added to Article 1 as follows:

(I “Charges” shall mean the payments required by Federal Reclamation law
in addition to the Rates and Tiered Pricing Component specified in this Contract as determined
annually by the Contracting Officer pursuant to this Contract;

(m}  “Contract,” shall mean the Existing Contract as amended hereby;

{n) “Contractor's Service Area” shall mean the area to which the Contractor is
permitted to provide Project Water under this Contract, as set forth on Exhibitl “A” attached
hereto which may be modified from time to time without amendment to this Contract;

(o)  “Delivered Water” or “Water Delivered” shall mean Project water

diverted for use by the Contractor at the point(s) of delivery approved by the Contracting

Officer;

{(p)  “Full Cost Rate” shall mean an annual rate, as determined by the

Contracting Officer, that shall amortize the expenditures for construction properly allocable to
the Project irrigation or M&I functions, as appropriate, or facilities in service including all O&M
deficits funded, less payments, over such periods as may be required under Federal Reclamation
law or applicable contract provisions. Interest will accrue on both the construction expenditures
and funded O&M deficits from October 12, 1982, on costs outstanding at that date, or from the
date incurred in the case of costs arising subsequent to October 12, 1982, and shall be calculated
in accordance with subsections 202(3)(b) and (3)(C) of the RRA. The Full Cost Rate includes

actual operation, maintenance, and replacement costs consistent with Section 426.2 of the Rules

and Regulations of the RRA;
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: Amendatory Contract
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(q)  “Operating Non-Federal Entity” shall mean the Operating Non-Federal
Entity(ies) and their successors or assigns, which have the obligation to operate and maintain all
or a portion of the Project facilities including the Division Facilities pursuant to written
agreements with the United States. As of the effective date of this Contract, the Operating Non-
Federal Entity(ies) were the San Luis & Delta-Mendota Water Authority with respect to certain
Delta Division Facilities, Santa Clara Valley Water District with respect to cerlain Division
Facilities, and the San Benito County Water District with respect to certain Division Facilities;

(r) “Rates” shall mean the payments determined annually by the Contracting
Officer in accordance with the then current applicable ratesetting policies for the Project, as
described in Article 11 of this Contract;

(s} “M&I Full Cost Water Rate™ shall mean the Full Cost Rate applicable to
the delivery of M&I Water;

) “Tiered Pricing Component” shall be the incremental amount to be paid

for each acre-foot of Water Delivered as described in subdivision (j) of Article 11 of this

Contract.

2. The last sentence of subdivision (b) of Article 7 of the Existing Contract

entitled WATER SHORTAGE AND APPORTIONMENT is hereby deleted and replaced

with the following:
“In the event reduced deliveries within the Division are necessary, Project water furnished under

this contract for M&I purposes will be aflocated in accordance with the CVP M&I] Water
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Shortage Policy. Such Policy shall be amended, modified, or superseded only through public

notice and comment procedure.”

K Article 8 of the Existing Contract entitled QUALITY OF WATER is

amended to add the following subdivision:

(b)  The Contractor shall be responsible for compliance with all State and
Federal water quality standards applicable to the Contractor for surface and subsurface

agricultura] drainage discharges generated through the use of Federal facilities for Water

Delivered to the Contraclor,

4. Article 9(d)(1) of the Existing Contract entitied POINT OF DELIVERY —

MEASUREMENT — RESPONSIBILITY FOR DISTRIBUTION - is deleted in its entirety

and replaced with the following:

9. {(d)(1)(1) The Contractor has established a measuring program satisfactory
to the Contracting Officer. The Contractor shall ensure that all surface water delivered for
irrigation purposes to the Contractor’s customers within the Contractor’s Service Area is
measured at each agricultural turnout and such water delivered for M&1 purposes to the
Contractor’s customers is measured at each M&I service connection. The water measuring
devices or water measuring methods of comparable effectiveness must be acceptable to the
Contracting Officer. The Contractor shall be responsible for ensuring that its retail customers are
istalling, operating, and maintaining and repairing all measuring devices and implementing all
water measuring methods at no cost to the United States. The Contractor shall use the

information obtained from such water measuring devices or water measuring methods to ensure
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its proper management of the walter, to bill water users for water delivered by the Contractor;
and, if applicable, to record water delivered for M&:1 purposes by customer class as defined in
the Contractor’s water conservation plan provided for in Article 43 of this Contract. Nothing
herein contained, however, shall preclude the Contractor from establishing and collecting any
charges, assessments, or other revenues authorized by California law. The Contractor shall
include a summary of all its annual surface water deliveries in the annual report described in
subdivision (c) of Article 43 of this Contract.

(d}(1)(ii) To the extent the information has not otherwise been
provided, upon the effective date of this Contract, the Contractor shall provide to the Contracting
Officer a written report describing the measurement devices or water measuring methods being
used or to be used to implement subdivision (d)(1)(i) of this Article and identifying the
agricultural turnouts and the M&I service connections or alternative measurement programs
approved by the Contracting Officer, at which such measurement devices or water measuring
methods are being used, and, if applicable, identifying the locations at which such devices and/or
methods are not yet being used including a time schedule for implementation at such locations.
The Contracting Officer shall advise the Contractor in writing within 60 days as to the adequacy,
and necessary modifications, if any, of the measuring devices or water measuring methods
identified in the Contractor’s report and if the Contracting Officer does not respond in such time,
they shall be deemed adequate. If the Contracting Officer notifies the Contractor that the
measuring devices or methods are inadequate, the parties shall within 60 days following the

Contracting Officer’s response, negotiate in good faith the earliest practicable date by which the
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Contractor shall modify said measuring devices and/or measuring methods as required by the

Contracting Officer to ensure compliance with subdivision (d)(1)(i) of this Article.”

(d)(1)(imn) All new surface water delivery systems installed within the
Contractor's Service Area after the effective date of this Contract shall also comply with the

measuremenl provisions described in subdivision (d)(1)(i) of this Article.”

(d}1)(iv) The Contractor shall inform the Contracting Officer and the
State of California in writing by April 30 of each Year of the monthly volume of surface water

delivered within the Contractor’s Service Area during the previous Year.”

(d)(1)v) The Contractor shall inform the Contracting Officer and the
Operating Non-Federal Entity on or before the 20th calendar day of each month of the quantity

of Agricultural Water and M&I Water taken during the preceding month.

5. Article 11 of the Existing Contract entitled RATES OF PAYMENT

FOR WATER and Article 12 of the Existing Contract entitled METHOD OF PAYMENT

FOR WATER are hereby deleted in their entirety and replaced with the following:

RATES AND METHOD OF PAYMENT FOR WATER

11.  (a)  The Contractor shall pay the United States as provided in this Article for
all Delivered Water at Rates, Charges, and the Tiered Pricing Component established in
accordance with: (i) the Secretary of the Interior’s Irrigation Ratesetting Policy and the
Secretary's then-existing ratesetting policy for M&I water. Such ratesetting policies shall be
amended, modified, or superseded only through a public notice and comment procedure; (i)
applicable Federal Reclamation law and associated rules and regulations, or policies; and (iii)

8
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other applicable provisions of this Contract. Payments shall be made by cash transaction,
electronic funds transfer, or any other mechanism as may be agreed to in writing by the
Contractor and the Contracting Officer. The Rates, Charges, and Tiered Pricing Component

applicable to the Contractor upon execution of this Contract are set forth in Exhibit “B,” which

shall be attached hereto, as may be revised annually.

{b)  The Contracting Officer shall notify the Contractor of the Rates, Charges,

and Tiered Pricing Component as follows:

(1)  Priorto July 1 of each calendar year, the Contracting Officer shall
provide the Contractor an estimate of the Charges for Project water that will be applied to the
period October 1, of the current calendar year, through September 30, of the following calendar
year, and the basis for such estimate. The Contractor shall be allowed not less than two months
to review and comment on such estimates. On or before September 15 of each calendar year, the
Contracting Officer shall notify the Contractor in writing of the Charges to be in effect during the
period October | of the current calendar year, through September 30, of the following calendar

year, and such notification shall revise Exhibit “B.”

(2) Prior to October 1 of each calendar year, the Contracting Officer
shall make available to the Contractor an estimate of the Rates and Tiered Pricing Component
for Project water for the following year and the computations and cost allocations upon which
those Rates are based. The Contractor shall be allowed not less than two months to review and

comment on such computations and cost allocations. By December 31 of each calendar year, the
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Contracting Officer shall provide the Contraclor with the final Rates and Tiered Pricing
Component to be in effect for the upcoming year, and such notification shall revise Exhibit “B.”

(c)  Atthe time the Contractor submits the initial schedule for the delivery of
Project water for each year pursuant to Article 4 of this Contract, the Contractor shall make an
advance payment to the United States equal to the total amount payable pursuant to the
applicable Rate(s) set under subdivision (a) of this Article, for the Project water scheduled to be
delivered pursuant to this Contract during the first two calendar months of the year., Before the
end of the first month and before the end of each calendar month thereafter, the Contractor shail
make an advance payment to the United States, at the Rate(s) set under subdivision (a) of this
Article, for the water scheduled to be delivered pursuant to this Contract during the second
month immediately following. Adjustments between advance payments for water scheduled and
payments at Rates due for Water Delivered shall be made before the end of the following month;
Provided, That any revised schedule submitted by the Contractor pursuant to Article 4 of this
Contract which increases the amount of Water Delivered pursuant to this Contract during any
month shall be accompanied with appropriate advance payment, at the Rates then in effect, to
assure that Project water is not delivered to the Contractor in advance of such payment. In any
month in which the quantity of Water Delivered to the Contractor pursuant to this Contract
equals the quantity of waler scheduled and paid for by the Contractor, no additional Project water
shall be delivered to the Contractor unless and until an advance payment at the Rates then in
effect for such additional Project waler is made. Final adjustment between the advance

payments for the water scheduled and payments for the quantities of Water Delivered during

10

Attachment 2
Page 93 of 123



215

216

217

218

219

221

222

223

224

225

226

227

228

229

230

231

232

233

Amendatory Contract
No. 7-07-02-W0023A

each year pursuant to this Contract shall be made as soon as praclicable but no later than April

30th of the following year.

(d)  The Contractor shall also make a payment in addition to the Rate(s) in
subdivision (c) of this Article to the United States for Water Delivered, at the Charges and the
appropriate Tiered Pricing Component then in effect, before the end of the month following the

month of delivery; Provided, That the Contractor may be granted an exception from the Tiered

Pricing Component pursuant to subdivision (j)(2) of this Article. The payments shall be
consistent with the quantities of agricultural water and M&I water delivered as shown in the
water delivery report for the subject month prepared by the Operating Non-Federal Entity(ies) or,
if there is no Operating Non-Federal Entity, by the Contracting Officer. The water delivery
report shall be deemed a bill for the payment of Charges and the applicable Tiered Pricing
Component for Water Delivered. Adjustment for overpayment or underpayment of Charges
shall be made through the adjusiment of payments due to the United States for Charges for the
next month. Any amount to be paid for past due payment of Charges and the Tiered Pricing

Component shall be computed pursuant to Article 14 of this Contract.

(e) The Contractor shall pay for any Water Delivered under subdivision (g) or
(h) of Article 3 of this Contract as determined by the Contracting Officer pursuant to applicable
statutes, associated regulations, any applicable provisions or guidelines or ratesetting policies;
Provided, That the Rate for Water Delivered under subdivision (g) or (h) of Article 3 of this
Contract shall be no more than the otherwise applicable Rate for agricultural water or M&]I water

under subdivision (a) of this Article;
11
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(f) Payments to be made by the Contractor to the United States under this

Contract may be paid from any revenues available 1o the Contractor.

(g)  All revenues received by the United States from the Contractor relating to
the delivery of Project water or the delivery of non-Project water through Project facilities shall
be allocated and applied in accordance with Federal Reclamation law and the associated rules or

regulations, and the then current Project ratesetting policies for M&!I water or agricultural water.

(h)  The Contracting Officer shall keep its accounts pertaining to the
administration of the financial terms and conditions of its long-term contracts, in accordance
with applicable Federal standards, so as to reflect the application of Project costs and revenues.
The Contracting Officer shall, each year upon request of the Contractor, provide to the
Contractor a detailed accounting of all Project and Contractor expense allocations, the
disposition of all Project and Contractor revenues, and a summary of al] water delivery
information. The Contracting Officer and the Contractor shall enter into good faith negotiations

to resolve any discrepancies or disputes relating to accountings, reports, or information.

() The parties acknowledge and agree that the efficient administration of this
Contract is their mutual goal. Recognizing that experience has demonstrated that mechanisms,
policies, and procedures used for establishing Rates, Charges, and Tiered Pricing Component,
and/or for making and allocating payments, other than those set forth in this Article may be in

the mutual best interest of the parlies, il is expressly agreed that the parties may enter into
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agreements lo modify the mechanisms, policies, and procedures for any of those purposes while

this Contract is in effect without amending this Contract.

§)] (1)  Beginning at such time as deliveries of Project water in a year
exceed 80 percent of the total available pursuant to this Contract, then before the end of the
month following the month of delivery the Contraclor shall make an additional payment to the
United States equal to the applicable Tiered Pricing Component. The Tiered Pricing Component
for the amount of Water Delivered in excess of 80 percent of the total available pursuant to this
Coniract, but less than or equal to 90 percent of that total, shall equal one-haif of the difference
between the Rate established under subdivision (a) of this Article and the Full Cost Rate for
agricultural water or Full Cost Rate for M&I water, whichever is applicable. The Tiered Pricing
Component for the amount of Water Delivered which exceeds 90 percent of the total available
pursuant to this Contract shall equal the difference between (i) the Rate established under

subdivision (a) of this Article and (ii) the Full Cost Rate for agricultural water or Full Cost Rate

for M&I water, whichever is applicable.

{2)  Subject to the Contracting Officer’s written approval, the
Contractor may request and receive an exemption from such Tiered Pricing Component for
Project water delivered to produce a crop which the Contracting Officer determines will provide
significant and quantifiable habitat values for waterfowl in fields where the water is used and the

crops are produced; Provided, That the exemption from the Tiered Pricing Component for

agricultural water shall apply only if such habitat values can be assured consistent with the

13
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purposes of the CVPIA through binding agreements executed with or approved by the

Contracting Officer prior to use of such water.

(3)  For purposes of determining the applicability of the Tiered Pricing
Component pursuant to this Article, Water Delivered shall include Project water that the
Contractor transfers to others and Project water provided to the Contractor pursuant to

subdivision (h) of Article 3 of this Contract, but shall not include Project water transferred to the

Contractor.

(k)  For the term of this Contract, Rates applied under the respective
ralesetting policies will be established to recover only reimbursable O&M (including any
deficits) and capital costs of the Project, as those terms are used in the then-current Project
ratesetting policies, and interest, where appropriate, except in instances where a minimum Rate is
applicable in accordance with the relevant Project ratesetting policy. Changes of significance in
practices which implement the Contracting Officer’s ratesetting policies will not be implemented
until the Contracting Officer has provided the Contractor an opportunity to discuss the nature,

need, and impact of the proposed change.

) Except as provided in subsections 3405(a)(1){B) and 3405(f) of the
CVPIA, the Rates for Project water transferred by the Contractor shall be the Contractor’s Rates
adjusted upward or downward to reflect the changed costs, if any, incurred by the Contracting
Officer in the delivery of the transferred Project water to the transferee’s point of delivery in

accordance with the then applicable Project ratesetting policy. If the Contractor is receiving

14
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lower Rates and Charges because of inability to pay and is transferring Project water to another
entity whose Rates and Charges are not adjusted due to inability to pay, the Rates and Charges

for transferred Project water shall not be adjusted to reflect the Contractor’s inability to pay.

(m)  Pursuant to the Act of October 27, 1986 (100 Stat. 3050), the Contracting

Officer is authorized to adjust determinations of ability to pay every five years.

REPAYMENT OBLIGATION

The Contractor’s repayment obligation is described below:

12 (a)  Repayment of San Felipe Division Facilities. The Contractor and
San Benito County Water District are each entering into contracts with the United States
committing to repay their separate, individual share of the total reimbursable capital costs for the
San Felipe Division Facilities. These contracts collectively will provide for repayment of the
unpaid reimbursable capital costs as of September 30, 2006. Until the final accounting of such
costs is available, the Contractor’s and San Benito County Water District’s interim repayment
terms will be based on the September 30, 2004, reimbursable capital costs for the San Felipe
Division Facilities, which totaled $319,417,648, as shown on Exhibit C, which exhibit may be
revised by mutual agreement of the parties and San Benito County Water District without

amending this Contract. These reimbursable capital costs for the San Felipe Division Facilities

are summarized below:
(1)  Reach 1 Facilities. The total reimbursable capital cost of Reach 1
Facilities including allocated interest during construction as of September 30, 2004, is
$154,767,564.
15
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(2)  Reach 2 Facilities and Reach 3 Facilities. The total reimbursable
capital cost of Reach 2 Facilities and Reach 3 Facilities including allocated interest during
construction, as of September 30, 2004, is $102,546,257.

(3)  San Benito Facilities. The total reimbursable capital costs of the
San Benito Facilities including allocated interest during construction as of September 30, 2004,
is $62,103,817.

(4)  Interest During Construction. The reimbursable San Felipe

Division interest during construction, as of September 30, 2004, is $32,227,149.

(b)  Final Accounting for San Felipe Division Facilities. In the event that the
September 30, 2006, final accounting of the unpaid reimbursable capital costs for the San Felipe
Division Facilities is not available by December 31, 2007, the Contractor’s and San Benito
County Water District’s repayment obligations will be based on the most recent total
reimbursable capital costs available, and include all payments through December 31, 2007.

(c)  San Felipe Division Facilities Interest Rates. The interest rate for the
Pacheco Tunnel Inlet used for M&I purposes is 3.137 percent per annum. The interest rate for the
San Felipe Division Facilities, not including the Pacheco Tunnel Inlet, used for M&I purposes is
3.50 percent per annum. Any calculation or recalculation of the semi-annual payment schedule
shown in Exhibit D in this Contract, or in any subsequent renewed or amended contract during the

remainder of the 50-year repayment period, shall be based on these interest rates.
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(d)  Repayment of Unpaid Capilal Interest. The Contractor shall pay for

unpaid capital interest, consistent with the “Agreement Among the United States, City of Fresno,
City of Coalinga, Contra Costa Water Districl, Keswick County Service Area #25, Mountain
Gate Community Services District, Sacramento Municipal Utility District, San Juan Water

District, Santa Clara Valley Water District, Shasta County Water Agency, and City of Tracy for

Settlement of the CVP M&I Ratesetting Lawsuit™ entered into in 2005 to resolve City of Fresno

v. United States, Civ. No. F-03-5350 (E.D.Cal). As specified in the settlement agreement, the
interest rate for the unpaid balance shall be 3.50 percent per annum.
(e) Repayment Obligation and Annual Payment Schedule.

(1) Interim Repayment Obligation. The Contractor’s interim
repayment obligation will be computed by totaling its separate, individual share of reimbursable
capital costs for Reach 1 Facilities, Reach 2 Facilities and Reach 3 Facilities, as of September 30,
2004, shown on Exhibit C, plus its unpaid capital interest, minus its accumulated repayment as of
September 30, 2004. The Contractor’s semiannual payment schedule shown on Exhibit D
refiects a stepped repayment structure. Reach [ Facilities costs are allocated 81.02% to the
Contractor, and Reach 1 Facilities interest during construction (IDC) costs are allocated 94.816%
to the Contractor,

(2)  Final Repayment Obligation. Using the same allocation of Reach
1 Facilities cost to the Contractor and the same stepped repayment structure as in subparagraph
(e)(1), the Contractor’s final repayment obligation for San Felipe Division Facilities will be

computed by totaling its separate, individual share of reimbursable capital costs for Reach 1
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Facilities, Reach 2 Facilities and Reach 3 Facilities, as of September 30, 2006, plus its final
balance of unpaid capital interest, minus its final accumulated repayment. The reimbursable
San Felipe Division capital costs shown on Exhibit C, and the Contractor’s semi-annual payment
schedule on Exhibit D will be revised in a manner consistent with the above, without amending
this Contract.
(f) Supplemental Payments and Relief from Payment Schedule.

(1)  The Contractor may, at any lime prior to the expiration of this
Contract, make supplemental payment(s) of all or part of the unpaid balance for any or part of
the Contractor’s share of Reach | Facilities, Reach 2 Facilities or Reach 3 Facilities, or its unpaid
capital interest, in which case the repayment schedule in Exhibit D will be shortened and will
maintain the same stepped repayment structure over the remaining repayment period. Exhibit D
may be revised by mutual agreement of the Parties without amending this Contract.

(2)  If circumstances arise that compromise the Contractor’s ability to
make payments according to Exhibit D, the Contractor may request a deferment of said
payments consistent with Reclamation law, and if approved, Exhibit D shall be revised

accordingly by mutual agreement without amending this Contract.

(g)  Upon repayment of the amounts required under this Article, the Contractor
shall have no further repayment obligations associated with the capital costs of the San Felipe

Division Facilities or unpaid capital interest.

6. Article 14 of the Existing Contract entitied PENALTY FOR DELINQUENT

PAYMENTS is deleted in its entirety and replaced with the following:
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CHARGES FOR DELINOQUENT PAYMENTS

14.  (a) The Contractor shall be subjecl to interest, administrative and penalty charges
on delinquent installments or payments. When a payment is not received by the due date, the
Contractor shall pay an interest charge for each day the payment is delinquent beyond the due
date. When a payment becomes sixty (60) days delinquent, the Contractor shall pay an
administrative charge to cover additional costs of billing and processing the delinquent payment.
When a payment is delinquent ninety (90) days or more, the Contractor shall pay an additional
penalty charge of six (6%) percent per year for each day the payment is delinquent beyond the
due date, Further, the Contractor shall pay any fees incurred for debt collection services
associated with a delinquent payment.

(b)  The interest charge rate shall be the greater of the rate prescribed quarterly
in the Federal Register by the Department of the Treasury for application to overdue payments,or
the interest rate of one-half of one {0.5%) percent per month prescribed by Section 6 of the
Reclamation Project Act of 1939 (Public Law 76-260). The interest charge rate shall be
determined as of the due date and remain fixed for the duration of the delinquent period.

(c) When a partial payment on a delinquent account is received, the amount
received shall be applied, first to the penalty, second to the administrative charges, third to the
accrued interest, and finally to the overdue payment.

7. Subdivision 5 of Article 16 of the Existing Contract entitled CONVEYANCE

OF NON-PROJECT WATER is hereby amended by deleting the words:

“the provisions of Articles 24, 25, and 26 hereof” and substituting the words “subdivision (b) of

Article 31 of this Contract.”

8. Article 17 of the Existing Contract entitied TRANSFER OF CARE,

OPERATION, AND MAINTENANCE OF SANTA CLARA FACILITIES TO THE

CONTRACTOR is hereby amended by changing its designation as article 17, to article

*“17.17, and the following is added as articie 17:
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OPERATION AND MAINTENANCE BY OPERATING NON-FEDERAL ENTITY

17.  (a) The operation and maintenance (O&M) of a portion of the Project
facilities which serve the Contractor, and responsibitity for funding a portion of the costs of such
O&M, have been transferred to the San Luis & Delta-Mendota Water Authority, an Operating
Non-Federal Entity by separate agreement (8-07-20-X0354) between the United States and the
Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority. That separate

agreement shall not interfere with or affect the rights or obligations of the Contractor or the

United States hereunder.

(b)  The Contracting Officer has previously notified the Contractor in writing
that the Operation and Maintenance of a portion of the Project facilities which serve the
Contractor has been transferred to the Operating Non-Federal Entity San Luis & Delta-Mendota
Water Authority, and therefore, the Contractor shall pay directly to the Operating Non-Federal
Entity San Luis & Delta-Mendota Water Anthority, or to any successor approved by the
Contracting Officer under the terms and conditions of the separate agreement between the United
States and the Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority
described in subdivision (a) of this Article, all rates, charges, or assessments of any kind,
including any assessment for reserve funds, which the Operating Non-Federal Entity San Luis &
Delta-Mendota Water Authority or such successor determines, sets, or establishes for the O&M
of the portion of the Project facilities operated and maintained by the Operating Non-Federal
Entity San Luis & Delta-Mendota Water Authority or such successor. Such direct payments to
the Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority or such successor
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shall not relieve the Contractor of its obligation to pay directly to the United States the
Contractor’s share of the Project Rates, Charges, and Tiered Pricing Component except to the
extent the Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority collects
payments on behalf of the United States in accordance with the separate agreement identifted in
subdivision (a) of this Article.

{c)  For so long as the O&M of any portion of the Project facilities serving the
Contractor i1s performed by the Operating Non-Federal Entity San Luis & Delta-Mendota Water
Authority, or any successor thereto, the Contracting Officer shall adjust those components of the
Rates for Water Delivered under this Contract representing the cost associated with the activity

being performed by the Operating Non-Federal Entity San Luis & Delta-Mendota Water

Authorily or its successor

(d)  Inthe event the O&M of the Project facilities operated and maintained by
the Operating Non-Federal Entity San Luis & Delta-Mendota Water Authority is re-assumed by
the United States during the term of this Contract, the Contracting Officer shall so notify the
Contractor, in writing, and present to the Contractor a revised Exhibit *B” which shall include
the portion of the Rates to be paid by the Contractor for Project Water under this Contract
representing the O&M costs of the portion of such Project facilities which have been re-assumed.
The Contractor shall, thereafter, in the absence of written notification from the Contracting
Officer to the contrary, pay the Rates, Charges, and Tiered Pricing Component specified in the

revised Exhibit “B” directly to the United States in compliance with Article 7 of this Contract.
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9. The Existing Contract is hereby amended to add Articles 18.1 and 18.2
entitled OPERATION AND MAINTENANCE BY SANTA CLARA VALLEY WATER

DISTRICT: and RIGHT TO RECOVER COSTS INCURRED BY SANTA CLARA

VALLEY WATER DISTRICT:

OPERATION AND MAINTENANCE BY SANTA CLARA VALLEY WATER DISTRICT
18.1 (a)  The O&M of a portion of the Division Facilities have been transferred to

Santa Clara Valley Water District by separate agreement (Contract No. 6-07-20-X0290) between
the United States and the existing San Felipe Division Contractors. Unless otherwise expressly
set forth herein, nothing in this Contract is intended to affect the rights and obligations set forth
in Contract No. 6-07-20-X0290. The United States and the Contractor agree that this Contract,
and any amendments or renewals thereto, shall be considered to be within the definition of
“Contract” as provided in Contract No. 6-07-20-X0290, so that the execution of this Contract

shall not impact the effectiveness of Contract No. 6-07-20-X0290, and Contract No. 6-07-20-

X0290 is hereby deemed to so provide.
(b) The Contractor is authorized under Contract No. 6-07-20-X0290 and this

Contract to undertake activities necessary for the complete care, operation, maintenance and
replacement of Reach 1 Facilities, Reach 2 Facilities and Reach 3 Facilities, to maintain efficient
and reliable operating condition and fulfillment of authorized San Felipe Division purposes. The

Contracting Officer shall use its best efforts to promptly review proposals for work to be
undertaken by the Contractor pursuant to said agreement, and to promptly coordinate and

facilitate such work. To the extent that the approval or determination of the Contracting Officer
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is required in connection with any such activities, such approval or determination shall not be

unreasonably withheld.

RIGHT TQ RECOVER COSTS INCURRED BY SANTA CLARA VALLEY WATER
DISTRICT

182 (a) Subject to Articles 18.2(b) and 18.2(c) of this Contract, the Contractor, as
the Operating Non-Federal Entity, has the right to require any entity or individual to pay the
Contractor an amount(s) to recover costs incurred by the Contractor for Reach | Facilities, Reach
2 Facilities and Reach 3 Facilities, in addition to O&M costs, provided that such amount(s) are
Just and reasonable. In any contract or approval by the Contracting Officer to deliver water
through such Facilities, the Contracting Officer shall require the entity or individual to pay such
amount(s) to the Contractor, upon presentation of Contractor’s invoice therefore.

(b) Unless otherwise agreed, the Contractor’s right to recover capital costs
from San Benito County Water District is limited to such capital costs for its share of Reach }
Facilities that are not paid directly to the United States by San Benito County Water District
under the terms of Contract No. 8-07-20-W0130A. San Benito County Water District’s share of
Reach 1 Facilities shall be based on Article 3(b) of Contract No. 6-07-20-X0290 or as otherwise
mutually agreed upon by the Contractor and San Benito County Water District in a separate
contract,

(c) Amount(s) imposed by the Contractor to recover costs from Pajaro Valley
Water Management Agency shall include previous and current costs, and Pajaro Valley Water
Management Agency’s share of capital repayment, all of which are to be consistent with the
cost-sharing provisions of Contract No. 6-07-20-X290, or as otherwise mutually agreed by the
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Contractor and Pajaro Valley Water Management Agency in a separate contract. Such contract
and amount(s) collected pursuant thereto shall satisfy the requirements of Article 3 of Contract

No. 6-07-20-X0290.
10.  Article 24 of the Existing Contract entitled LANDS NOT TO RECEIVE

WATER FURNISHED TO CONTRACTOR BY UNITED STATES UNTIL OWNERS

THEREOF EXECUTE CERTAIN CONTRACTS, Article 25 of the Existing Contract

entitled YALUATION AND SALE OF EXCESS LANDS and Article 26 of the Existing

Contract entitled EXCESS LANDS are hereby deleted in their entirety and the following is

added as subdivision (b) of Article 31 of the Existing Contract entitled RULES AND

REGULATIONS:
(b)  Except as provided by the San Felipe Division Act of August 28, 1967 (81

Stat. 173), the parties agree that the delivery of agricultural water or use of Federal facilities
pursuant to this Contract is subject to Federal Reclamation law, including but not limited to the
Reclamation Reform Act of 1982 (43 U.S.C.390aa et seq.), as amended and supplemented, and

the rules and regulations promulgated by the Secretary of the Interior under Federal Reclamation

law,

1. The Existing Contract is hereby amended to add Article 43 entitled WATER

CONSERVATION:

WATER CONSERVATION

43.  (a) Prior to the delivery of water provided from or conveyed through

Federally constructed or Federally financed facilities pursuant to this contract, the Contractor

24
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' Amendatory Contract
No. 7-07-02-W0023A

shall be implementing an effective water conservation and efficiency program based on the
Contractor's water conservation plan that has been determined by the Contracting Officer to meet
the conservation and efficiency criteria for evaluating water conservation plans established under
Federal law. The water conservation and efficiency program shall contain definite water
conservation objectives, appropriate economically feasible water conservation measures, and
time schedules for meeting those objectives. Continued Project water delivery pursuant to this
contract shall be contingent upon the Contractor’s continued implementation of such water
conservation program. In the event the Coniractor's water conservation plan or any revised water
conservation plan completed pursuant to this Contract have not yet been determined by the
Contracting Officer to meet such criteria, due to circumstances which the Contracting Officer
determines are beyond the control of the Contractor, water deliveries shall be made under this
contract so long as the Contractor diligently works with the Contracting Officer to obtain such
determination at the earliest practicable date, and thereafter the Contractor immediately begins
implementing its water conservation and efficiency program in accordance with the time
schedules therein.

(b}  Should the amount of M&! Water delivered pursuant to subdivision (b) of
Article 3 of this Contract equal or exceed 2,000 acre-feet per Year, the Contractor shall
mmplement the Best Management Practices identified by the time frames issued by the California
Urban Water Conservation Council for such M&I Water unless any such practice is determined

by the Contracting Officer to be inappropriate for the Contractor.

25
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Amendatory Contract
No. 7-07-02-W0023 A

530 (c}  The Contractor shall submit to the Contracting Officer a report on the
531  status of its implementation of the water conservation plan on the reporting dates specified in the

532 then existing conservation and efficiency criteria established under Federal law.

533 (d) At 5 year intervals, the Contractor shall revise its walef conservation plan
534  to reflect the then current conservation and efficiency criteria for evaluating water conservation
535  plans established under Federal law and submit such revised water management plan to the

536 Contracting Officer for review and evaluation. The Contracting Officer will then determine if
537  the water conservation plan meets Reclamation’s then current conservation and efficiency

538  criteria for evaluating w;'ater conservation plans established under Federal law.

539 (e) If the Contractor is engaged in direct groundwater recharge, such activity

540  shall be described in the Contractor’s water conservation plan.

541 PRESERVATION OF EXISTING CONTRACT
542 12. Except as expressly modified by the provisions hereof, the Existing

543  Contract shall remain in full force and effect.

26
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Amendatory Contract
No. 7-07-02-w0023A

544  IN WITNESS WHEREOQF, the parties hereto have executed this First Amendment Contract No.
545  7-07-20-W0023A on the day and year first above wrilten.

546
547 APPROVED AS TO LEGAL THE UNITED STATES OF AMERICA

AT

548 ORM AND SUFFICIENCY _ ~ - « X
- o & Tuikge |
OFFICE OF REGION , : —
551 DEPARTME AL SOLICITOR By.
552 NT OF THE INTERIoR Regional\Direclur. Mid-Pacific Reggion

553 Bureau of Reclamation

554

555

556

557 SANTA CLARA VALLEY WATER DISTRICT
558

559

560

561

562

563

564

565  Attest:
566

567

568

569  By:
570  Clerk of the Board of Directors
571

572

573

27
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EXHIBIT B

[RATES AND CHARGES]

EXHIBIT B

January 1, 2007 to December 31, 2007, Water Rates
for Amendment No. 1 to Contract No. 7-07-20-W0023

Santa Clara Valley WD

BUREAU OF RECLAMATION
Q&M COST-OF-SERVICE
RATES:
Capital Rates
O&M Rates:
Water Marketing
Storage
Direct Pumping
TOTAL O&M
RATE:
CFO/PFR Adjustment Rate:
Deficit Rates:
Non-Interest Bearing
Interest Bearing
TOTAL
DEFICIT
RATE:

TOTAL COST-OF-SERVICE RATES

FULL COST RATES

Section 202(3) Rates is applicable to a Qualified

Recipient or to a Limited Recipient receiving
irrigation water on or before October 1, 1981

29

Amendatory Contract
No. 7-07-02-W0023A

Rates per Acre-Foot

Irrigation

Water

$8.49

$6.86
$7.23

$9.91
$24.00

$1.32

N/A
$0.00

£0.00

$49.92

Mé&]
Water

$13.47

$5.76
$9.10
$9.91

£24.77

$2.06

N/A
$3.03

$3.03
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Amendatory Contract
No. 7-07-02-W0023A

Section 205(a)(3) Rate is applicable to a

Limited Recipient that did not receive
irrigation water on or before October 1, 1981. $58.13

TIERED PRICING RATES

Tier 1 Pricing Rate <= 80%
of Contract total [COS Rate}] $33.81 $43.33

Tier 2 Pricing Rate > 80%
<= 90%
of Contract Total [Full Cost Rate [(202(3)) +
(COS Rate)/2] $41.87 $48.29

Tier 3 Pricing Rate > 90%
of Contract Total [Full Cost Rate [202(3)] $49.92 §53.24

SURCHARGES UNDER P.L. 102-575 TQ
RESTORATION FUND *

Restoration Payments (3407 (d)(2)(A)) $8.58 $17.15

*Conveyance and Conveyance Pumping Operating & Maintenance cost were removed for
ratesetting purposes and are to be billed directly to the water authorities

* * The surcharges are payments in addition to water rates and were determined pursuant to
Title XXXIV of Public Law 102-575. These surcharges are on a fiscal year basis (10/1-9/30)
and will change each fiscal year.

Mé&I HISTORIC USE
FOR 2006 CONTRACT YEAR:"
111,000acre-feet

' 1f the historic use amount (as determined pursuant to the existing CVP M&I Water Shortage Policy) is less than 111,000
acre-feet, then the historic use shall be determined pursuant to Article 2 of the Water Reallocation Agreement between the
United States, Santa Clara Valley Water District and the San Luis Delta-Mendota Water Authority dated April 17, 1997,

30
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) Meeting Date: 01/09/07
Santa Clara Valley Agenda item No: 4
Wcter District Manager: K. Whitman

Extension; 2080
Directors: All
CONFORMED COPY
BOARD AGENDA MEMO
[ Discussion Action ] Consent ] information

SUBJECT: Resolution Approving the Form and Content of and Authorizing the Execution of
the First Amendment to Contract Between the U.S. Bureau of Reclamation and
the Santa Clara Valley Water District for Water Service and Operation and
Maintienance of Certain Works of the San Felipe Division

RECOMMENDATION:

That the Board adopt the Resolution Approving the Form and Content of and Authorizing the
Execution of the First Amendment to Contract Between the U.S. Bureau of Reclamation and the
Santa Clara Valley Water District for Water Service and Operation and Maintenance of Certain
Works of the San Felipe Division (Attachment 1).

Failure to execute the First Amendment to Contract Between the U.S. Bureau of Reclamation
and the Santa Clara Valley Water District for Water Service and Operation and Maintenance of
Certain Works of the San Felipe Division (First Amendment) means that the District would
continue to receive Central Valley Project (CVP) water service and continue to operate and
maintain (O&M) certain San Felipe Division facilities under its existing CVP contract, which
extends through 2027, Financial and administrative modifications to comply with the 1992
Central Valley Project Improvement Act (CVPIA} wouid likely be delayed until 2008 or later, after
ongoing Endangered Species Act consultations are completed by the Bureau of Reclamation
(Reclamation) on its CVP Operating Criteria and Plan, assuming that a long-term renewal
contract can be negotiated successfully at that time. Also, the Agreement Between Santa Clara
Valley Water District and San Benito County Water District for Repayment and Management of
San Felipe Division Facilities (Santa Clara-San Benito Agreement} that the Board recently
approved on November 28, 20086, will take effect only if both districts compiete amendments of
their respective CVP contracts. The Santa Clara-San Benito Agreement significantly reduces
the District's share of existing San Felipe Division capital costs, provides greater ability to
control future costs, and addresses other facility management issues of mutual benefit to the

two districts.

RATIONALE:

Executive Limitation 5.7 states that the CEQ shall not “make a single purchase, contract, 3™
party claim settlement of liability, or commitment in amounts greater than the foliowing, unless
authorized by the Board:

5.7.2 For Consultant Service Contracts—$100,000." ADOPTED
0102a-a.doc 1of5 FCE 1025w (03-18-05)
JAN 09 2006
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SUBJECT: Resolution Approving the Form and Content of and Authorizing the Execution of
the First Amendment to Contract Between the U.S. Bureau of Reclamation and
the Santa Clara Valley Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division

(01/02/07)

Approval of the First Amendment may commit the District to paying up to $390,000 in asset
management consultant costs under the Santa Clara-San Benito Agreement, if San Benito
County Water District follows through as expected with amendment of its CVP contract.

EL-3.7 COMPLIANCE:

Not applicable.

SUMMARY:

On February 28, 20086, staff informed the Board of impending action by Reclamation to release
the District's draft long-term CVP renewal contract for 60-day public review. Shortly after that,
Reclamation decided, in response to ongoing litigation, to re-initiate consultation under the
Endangered Species Act on its CVP Operating Criteria and Plan. These consultations form part
of the underlying environmental documentation for long-term contract renewal, and Reclamation
therefore suspended contract renewals until the consultations are complete, which is expected

by mid-2008.

On February 28, staff also described the District's overall strategy of amending its existing CVP
contract in order to create an acceptable “fall back” position in the event of legal chalienge of the
renewal contract. Unlike other CVP contractors completing renewals under CVPIA, the
District's existing CVP contract extends through 2027. Rather than have to pull together short-
term interim contracis while legal challenges are resolved, Reclamation agreed to allow the
District to step back to its existing contract as long as it was amended to include administrative
and financial provisions of CVPIA, The amendment also establishes repayment of San Felipe
Division facilities and allows repayment to continue in an orderly fashion, rather than lapse back

to water service terms.

Attachment 2 contains the review draft of the First Amendment that was released for 60-day
public review ending December 22, 2006.

Final forms of the following Exhibits for the First Amendment are also provided:

Attachment 3: Exhibit A, Santa Clara Valley Water District Service Area Map
Attachment 4: Exhibit C, San Felipe Division Reimbursable Plant in Service Costs
Attachment 5. Exhibit D, Santa Clara Valley Water District Repayment Scheduie

Highlights of the First Amendment;

. Pursuant to CVPIA, all surface water delivered within the Districts service area must be
measured at each agricuttural turnout and M&I service connection. This requirement is
also included in the District's interim CVP contract for the Mercy Springs joint
assignment, and therefore is aiready being met.
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SUBJECT: Resolution Approving the Form and Content of and Authorizing the Execution of
the First Amendment to Contract Between the U.S. Bureau of Reclamation and
the Santa Clara Valiey Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division

(01/02/07)

. The District must develop and be implementing a CVPIA Water Management Plan that is
determined by Reclamation to be in compliance with federal law prior to receiving CVP
water under the amended contract. The Board adopted the CVPIA Water Management
Plan by Board Resolution on June 27, 2006, and Reclarmation has determined that the

District is in compliance.

. Pursuant to CVPIA, all new, amended and renewed water service and repayment
contracts must include a tiered pricing rate structure that applies to CVP water deliveries
over B0 percent of the contract quantity. Therefore, CVP deliveries in excess of
122,000 acre-feet (80 percent of 152,500 acre-feet) will be subject to additional charges
of $5 to $10 per acre-foot for M&! water, and $8 tc $16 per acre-foot for Agricultural
water. Modeling of District operations indicates that less than 3 percent of future CVP
deliveries will be subject to tiered rates, due te plentiful local supplies that also occur in
wet years, and due to the Water Reallocation Agreement under which the District
voluntarily foregoes wet-year CVP water deliveries in return for more reliable dry-year
CVP deliveries. As a result, it is anticipated that CVPIA tiered pricing will not change the
quantity of CVP water requested by or delivered to the District, nor alter the District’s

water management.

. Repayment terms for existing San Felipe Division capital are established based on the
cost allocation contained in the Santa Clara-San Benito Agreement. The District's cost
allocation is reduced by $35 million (net), resulting in a present-value savings of
$123 million over the repayment period, or over $3 million annually.

. Under both the existing CVP contract and the First Amendment, San Felipe Division
costs allocated to the District include capital costs for uncommitied capacity originally
consiructed to serve a future third contractor. Because the First Amendment establishes
a fixed repayment obligation for the District, it also provides the District the right to
recover these capital costs from third parties or fulure contractors that may wheel water
through San Felipe Division facilities, in addition to O&M costs, provided that such
wheeling rates are “just and reasonable”.

CEQA REQUIREMENTS:

The First Amendment provides for repayment of San Felipe Division facilities, implementation of
tiered pricing and water conservation reporting consistent with the Central Valley Project
Improvement Act. The First Amendment will not result in any change in water deliveries,
facilities, distribution or management of water compared to water deliveries, facllities,
distribution or management of water that would occur under the District's existing CVP contract.
None of the provisions of the First Amendment will result in a direct physical change to the
environment, nor any reasonably foreseeable indirect change to the environment. Therefore,
the First Amendment does not rise to the level of a "project” as defined by CEQA.
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SUBJECT: Resolution Approving the Form and Content of and Authorizing the Execution of
the First Amendment to Contract Between the U.S. Bureau of Reclamation and
the Santa Clara Valley Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division

(01/02/07)

PUBLIC OUTREACH:

The San Felipe Division contract negotiations with Reclamation and San Benito were all publicly
noticed, and the final contracts were released for 60-day public review that conciuded on
December 22, 2008.

FINANCIAL IMPACT:

The First Amendment will reduce the District's share of San Felipe Division capital costs by

$35 million {net), resulting from a $58 million decrease in allocated M&) costs and a $23 million
increase in allocated Agricultural costs. This resulls in present-value savings of $123 million
over the repayment period through 2036, or savings of over $3 miillion annually. The First
Amendment establishes fixed, semi-annual payments of approximately $7.5 million each, due in
January and July each year, for San Felipe Division capital and unpaid capital interest. Funds
for these payments are available in the FY07 Water Purchases budget, and are included in

future Water Ultility rate projections.

Other financial impacts related to the First Amendment were described in the November 28,
2006, agenda memorandum (Attachment 6) for approval of the Santa Clara-San Benito
Agreement that will take effect upon compietion of CVP contract amendments by both districts.
New costs that would be incurred include (1) the District's share of consultant costs to develop a
Reach 1 asset management plan (78 percent of a maximum amount of $500,000, or up to
$390,000); and (2) provision of District staff time for technical consuftation on issues related to
San Justo Reservoir, up to 200 hours per year for five years (estimated value up to $40,000 per
year). Sufficient funds are available in the current budget to accommodate these new FYQ7

costs.

Comparison of water rates under the District's existing and amended CVP contracts are
provided below:

Existing | Amended
M&| Cost per Acre-Foot Contract | Contract
“In Basin” Water Service $41 $41
CVPIA Restoration Fund 16 16
SLADMWA O&M 11 11
| San Felipe Division™ 188 153
Tiered Rates” (Avg. Annual) - <1
Total $256 $222
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SUBJECT:

Resolution Approving the Form and Content of and Authorizing the Execution of
the First Amendment to Contract Between the U.S. Bureau of Reclamation and
the Santa Clara Valley Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division

Existing | Amended
Agricultural Cost per Acre-Foot Contract | Contract
“In Basin” Water Service $34 $34
CVPIA Restoration Fund 8 8
SL&DMWA Q&M - 11 11
' San Felipe Division**-SCVWD 41 41
Tiered Rates” (Avg. Annual} - <1
Subtotal $94 $94
San Felipe Division**-Additional Capacity - 32
Total 594 $126
*CVPIA Tiered Rates:

[ Tier % of Contract M&I “In Basin™ | Ag “in Basin”

Deliveries Rate Rate

1 0-80% $41 $34

2 81-90% $46 $42

3 91-100% $51 $50

(01/02/07)

On a long-term average basis, the District anticipates taking little wet-year CVP water, and the
average annual cost of CVPIA tiered rates is estimated to be less than $1 per acre-foot.

**San Felipe Division:

Under the First Amendment, San Felipe Division capital costs will be repaid in two fixed semi-
annual payments, however, for purposes of comparison these annual payments have been
converted to rates using the same water delivery base as the existing water service rates.

The District's existing CVP contract does not contain an Agricultural rate for San Felipe Division
facilities. However, all Agricultural capital costs are required by law to be repaid by 2036, and
absent the First Amendment or early renewal under CVPIA, wouid be included in the renewal

contract negotiated in 2027.

“**Additional Capacity:

Under the First Amendment, the District will be carrying additional San Felipe Division
uncommitted capacity costs as part of its non-interest-bearing Agricultural cost allocation. The
First Amendment provides mechanisms to recover a portion of these costs from San Benito
County Water District, and also from third parties or future contractor(s} who wheel water
through the facilities. At the end of 2036, the District will gain permanent rights to any additional
capacity that is not reimbursed by San Benito County Water District or a future contractor.
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RESOLUTION NO. 07-01

A RESOLUTION OF THE BOARD OF DIRECTORS OF SANTA CLARA VALLEY WATER
DISTRICT APPROVING THE FORM AND CONTENT OF AND AUTHORIZING THE
EXECUTION OF THE FIRST AMENDMENT TO CONTRACT BETWEEN THE UNITED
STATES AND SANTA CLARA VALLEY WATER DISTRICT FOR WATER SERVICE AND
OPERATION AND MAINTENANCE OF CERTAIN WORKS OF THE SAN FELIPE DIVISION

WHEREAS, on June 7, 1977, the District entered into Contract No. 7-07020-W0023, with the
United States providing for water service from the United States Central Valley Project (CVP)
through December 2027; and

WHEREAS, Section 3406(c)(3) of the Central Valley Project Improvement Act (CVPIA),
Title XXXIV of Public Law 102-575, enacted on October 30, 1992, established that certain terms
should be included in contracts renewed or amended after January 1, 1988; and

WHEREAS, to promote compliance with the CVPIA, consistent with the goal of improving
financial certainty and reducing the cost of CVP water, the District and the United States desire

to enter info the First Amendment; and

WHEREAS, all negotiations were conducted in public and were concluded in April 2006, and
thereafter the First Amendment was made available for a 60-day public review and comment

period; and

WHEREAS, the First Amendment does not result in a direct or indirect change to the
environment; and

WHEREAS, it is in the best interest of the District that its existing water service contract with the
United States of America be amended, thereby providing for a methad for the repayment of San
Felipe Division facilities in accordance with existing law;

WHEREAS, the U.S. Bureau of Reclamation requires that the District's Board of Directors
approve the form and content of the contract entitled “The First Amendment to Contact Between
the United States and Santa Clara Valley Water District for Water Service and Operation and
Maintenance of Certain Works of the San Felipe Division™ and authorize the Chair, Board of
Directors to execute the contract on behalf of the District.

PASSED AND ADOPTED by the Board of Direclors of Santa Clara Valley Water District by the
following vote on January 8, 2007:

AYES: Directors J. Judge, G. Zlotnick, R. Kamei, 5. Sanchez, R. Santos,
) L. Wilson, T. Estremera
NOES: Directors None

ABSENT: Directors None

ABSTAIN: Directors None
SANTA CLARA VALLEY WATER DISTRICT

By: é?ﬁi/&:r_—
ONY ESTREMERA

Chair/Board of Directors

ATTEST: LAUREN L. KELLER

RL12322.doc
Attachment 2
Page 122 of 123



Second Amendatory Contract
No. 7-07-20-W0023B

EXHIBIT G
SANTA CLARA VALLEY WATER DISTRICT
POINTS OF DELIVERY

Point(s) of Delivery: Central Valley Project (Project) water scheduled pursuant to Article 4 of
Contract No. 7-07-20-W0023B shall be delivered to the Contractor at the headworks of the San
Felipe Division Facilities and/or at any point or additional points of delivery on Project facilities
or another location or locations mutually agreed to in writing by the Contracting Officer and the
Contractor.
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